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ACCELERATION PROVISIONS IN TIME PAPER 

ESPITE the testimony of the late J. P. Morgan ! that the basis 
of commercial credit is character, his fellow bankers still 

attach considerable importance to collateral. Negotiable instru- 
ments given for a loan frequently state that they are secured by 
specified stock or bonds or produce documents, and authorize the 
summary sale of this collateral in the event of nonpayment at 
maturity. Even this protection does not render the bank entirely 
safe. The security may begin to depreciate, so that it will be worth 
much less than the loan before the instrument falls due, and if the 

bank cannot sell until the date fixed for maturity, a large portion 
of the loan may be lost. Consequently, it is becoming usual for 
time paper secured by collateral to contain numerous provisions 
for the acceleration of payment, if the bank or other holder feels 

insecure. The note states the present value of the collateral, and 

agrees that if it depreciates the maker will furnish additional se- 
curity on request so as to maintain a satisfactory margin above 
the loan. If he fails to do this, the note immediately falls due, and 

the bank or other holder is empowered to sell the collateral at once.2 

1 Report of the Committee appointed pursuant to House Resolutions 429 and 504 

to investigate the Concentration of Money and Credit, February 28, 1913, page 136. 

Washington, 1913. : 
2 The following form is much used in Boston and the vicinity: 

» Mids wasie uxaiwhenn abies 19.. 

months after date, for value received, 

promise to pay to the Trust Company, of 

order, at the said Trust Company 

deposited with the said Trust Company as collateral security for the payment of this 
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The instrument is transferable in form, being payable to the bank 
or its order, and is evidently intended to circulate. 
Many bankers would probably be surprised to learn that a form 

of note in such common use has repeatedly been declared by courts 
not to be negotiable. Consequently, the holder of the note must 

prove as part of his case that it was given for consideration, and 
will take it subject to any defenses which the debtor who made 
the note has against his creditor, the payee. Such a judicial view 
obviously renders the instrument unsuited to circulation on the 
note market, for a purchaser would not usually care to make the 
necessary inquiries or assume the unavoidable risk of unknown 
defenses. : 

or any other direct or indirect liability of............ to the said Trust Company, due 

or to become due or that may hereafter be contracted, the following described security: 

SPHERE HHH RHEE HHH EEE HEHEHE EHH EEE HEHEHE HEHEHE HHH EHH HEHEHE EH HEHE EHH HEHEHE EES 

CORRE REE E REE HEHEHE EEE EHH HEHEHE EH HEHEHE HEHEHE HEHEHE HEHEHE HEHEHE HEHEHE EES 

CRORE EERE EERE EEE HEH HEHEHE EHH EEE HEHEHE EEE HEHEHE EE HEHEHE HEHEHE HEHEHE EOD 

COREE HEHEHE EEE HEHEHE HEHEHE HEHEHE HEHEHE EHH EEE EE HHE EHH HEHEHE HEH EEE HEHEHE 

CORRE REE REE EH EEE HH EE HEE EHE EEE HEHEHE HEHEHE HEHEHE HEHEHE HEHEHE EHH HEHEHE EHH ES 

CROP HEHEHE EEE HEHEHE HEHEHE HEHEHE HEHEHE HEHEHE HEHEHE HEHE HEHEHE EH EEO 

Should the market value of the security hereby pledged or which may hereafter be 

pledged for this loan depreciate in the opinion of either the President or Treasurer of 

said Trust Company,........... agree to furnish satisfactory additional security at 

the demand of the said Trust Company, so that the market value of the security shall 

always be at least.......... per centum more than the amount of this note. And 

WM ria casos failing to deposit such additional security when requested, this note 

shall become due and payable forthwith, anything hereinbefore expressed to the con- 

trary notwithstanding, and the said Trust Company or its assigns may immediately 

reimburse themselves by the sale of the security as hereinafter authorized. And....... 

hereby give authority to the said Trust Company or its assigns to sell, assign, and de- 

liver the whole or any part of the said property, also any security substituted therefor 

or added thereto, with or without notice or advertisement, either at public or private 
sale, at the option of the said Trust Company or its assigns, on the non-performance of 

either of the above promises; any balance of the net proceeds of such sale remaining 

after paying all sums, whether then or thereafter payable, due from.......... to the 

said Trust Company, on account of this note or otherwise, after paying all legal costs 

and expenses for collection, sale, and delivery, to be returned to............+ And it 
is further agreed that the said Trust Company or its assigns may bid and become pur- 

chasers at such sale, and no other purchaser shall be responsible for the application of 
the purchase money. 

In case the undersigned shall be adjudged a bankrupt, or shall file a voluntary peti- 
tion in bankruptcy, or shall make a general assignment for the benefit of creditors, or 

in case a petition shall be filed praying that the undersigned be adjudged a bankrupt, 

this note shall become forthwith due and payable. 

For another form, see Cases on Negotiable Instruments, Z. Chafee, Jr., page ror. 
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The same attitude has been taken by the courts in many states 
toward similar provisions in another common type of commercial 
paper, called chattel notes. Such a note is usually given by the 
buyer of a chattel for the unpaid portion of the purchase price, 
and states that the seller retains title to the chattel until the note 
is paid.* For example, the purchaser of an automobile has it de- 
livered to him for a small sum in cash and a chattel note for the 
balance of the price, payable to the seller or his order at a distant 
day, but containing an acceleration clause that the holder of the 

note may sue at once and seize the automobile if the buyer attempts 
to sell it or remove it permanently from the state, or suffers it to 
be taken by a third party on legal process. Such a provision is 
often held to destroy the negotiability of the note and turn it into 
an ordinary contract in writing. If so, the purchaser of the note 
from the seller can not recover from the buyer of the automobile if 
the car was defective or the sale fraudulent. 
| This conflict between mercantile understanding and judicial 
decision may have far-reaching consequences in the business world. 
The cases are not unanimous against negotiability, and the legal 
problem of the effect of these acceleration provisions in collateral 
time paper is still unsettled. It is therefore worth while to examine 
the rules of the law of negotiable instruments which are said to be 
violated by these provisions, and the application of those rules to_ 
still other types of paper, which also have a fixed date for payment 
but mature earlier upon the happening of some event. It will then 
be possible to determine whether the bank form of promissory 
notes and the chattel notes are rendered not negotiable by their 
acceleration clauses. 
A negotiable instrument is a substitute for money. It was first 

used to aid in the payment of money at distant points, and the 
international bill of exchange still serves that purpose. As an 
addition to money it increases the purchasing medium in circula- 
tion. For instance, if many people did not pay their monthly bills 

8 In states which hold that the clause as to title makes the instrument invalid as a 

note, the effect of the acceleration clauses is of course immaterial. Sloan ». McCarty, 

134 Mass. 245 (1883). It is usually held, however, that the transaction is equivalent 

to a chattel mortgage by the buyer to the seller, who retains title for security only; the 

beneficial ownership and risk of loss are in the buyer, who is therefore unconditionally 

liable upon a negotiable note. Chicago, etc. Equipment Co. ». Merchants’ Bank, 136 

U. S. 268 (1889). The cases are collected in 8 Corpus Juris, 129. 
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by checks, more specie or paper money would be needed in circula- 
tion, and economically as well as practically, there is often not 
enough money to go round. The manufacturer who cannot obtain 
cash from his customers insists upon a note or accepted bill instead, 
which he can immediately discount at his bank and turn into money 
for his pay roll. The bank in turn rediscounts the bill or note with 
the Federal Reserve Bank, which makes it part of its reserve for 
the issue of more money in the form of bank notes. Like money a 
negotiable instrument is intended to have a definite value and to 
be taken almost at sight, free from the need for investigation into 
outside facts and unaffected by the claims of former owners, even 
if it was stolen or lost. When genuine, it ought to serve as the 
equivalent of money, except for the distant maturity and the‘risk 
of insolvency of private persons and their legal incapacity. 

Anything so closely related to money and circulating almost as 
rapidly must be plainly distinguishable from the ordinary non- 
transferable written contract, just as a five-dollar gold piece is dis- 

tinguishable from uncoined gold. Therefore, business custom has 
established several ‘‘formal requisites” for a negotiable instrument, 
which adapt it for quick circulation and give it an unmistakable 
label. Although the law usually cares little about the form of a 
contract and looks to the actual understanding of the parties who 
made it, the form of a negotiable instrument is essential for the 

security of mercantile transactions. The courts ought to enforce 
these requisites of commercial paper at the risk of hardship in 
particular cases. A business man must be able to tell at a glance 
whether he is taking commercial paper or not. There must be no 
twilight zone between negotiable instruments and simple contracts. 

If doubtful instruments are sometimes held to be negotiable, pro- 
spective purchasers of queer paper will be encouraged to take a 
chance with the hope that an indulgent judge will call it negotiable. 

On the same principle, if trains habitually left late, more people 
would miss trains than under a system of rigid punctuality. 

A few careless persons must be sacrificed so that the world at 
large will know just what the rule is and regulate its affairs ac- 
cordingly. Consequently, as Chief Justice Emery puts it,‘ 

“Commercial paper has long been governed by special rules which, 
while designed to ensure justice, are also designed to ensure the free and 

* Neal v. Coburn, 92 Me. 139; 145, 42 Atl. 348 (1898). 
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safe use of an indispensable commercial agency. The commercial world 
needs and seeks for the plain workable rule rather than for the somewhat 
abstract right in each case.” 

It must not be forgotten, however, that these rules of certainty _ 
are not mathematical formule evolved out of the pure reason of 
the judges, but are business requirements created by business 
needs and susceptible of modification with changing commercial 
conditions. Law is made for business, not business for law. While 
the influence of custom on legal principles has sometimes been 
exaggerated,° the history of negotiable instruments leaves no doubt 
that the courts have based the governing principles upon actual 
commercial practice, though modifying it when it seemed unrea- 
sonable or out of accord with general considerations of justice. 
Judge Amidon remarks with his refreshing common sense: ? 

“The rule requiring certainty in commercial paper was a rule of com- 
merce before it was a rule of law. It requires commercial, not mathe- 
matical, certainty. An uncertainty which does not impair the functions 
of negotiable instruments in the judgment of business men ought not 
to be regarded by the courts. The fine phrase of Chief Justice Gibson in 
the case of Overton v. Tyler, 3 Pa. 346, . . . that a negotiable instru- 
ment ‘is a courier without luggage,’ has been made to do much service 
in the discussion of this subject. The real question, however, is who 
shall determine what constitutes ‘luggage’ — the business world, or 
the judge in his library? In no branch of the law has the sound judg- 
ment of the English courts shown itself more conspicuously than in the 
treatment of this subject. Whenever a new instrument, varying in 
some of its features from the ordinary promissory note or bill of exchange, 

5 J. C. Carter, Law, tts Oricin, GrowTs, AND Function; criticized by J. C. 

Gray, THE NATURE AND SOURCES OF THE Law, §§ 598-641. 

6 Goodwin v. Robarts, L. R. 10 Ex. 337 (1875); 2 CAMPBELL’s LIVEs OF THE CHIEF 

Justices, 407, and note, London, 1849. 

™ Cudahy Packing Co. v. State National Bank, 134 Fed. 538, 542-43 (C. C. A., 8th, 

1904). For presentations of a similar view as to corporate bonds, see 2 MACHEN ON 

Corporations, § 1734 ff. Edelstein v. Schuler, [1902] 2 K. B. 144; Mercer County 2. 

Hacket, 1 Wall. (U. S.) 83, 95 (1863), per Grier, J.: “A mere technical dogma of the 

courts or the common law can not prohibit the commercial world from inventing or 

using any species of security not known in the last century. Usages of trade and com- 

merce are acknowledged by courts as part of the common law, although they may have 

been unknown to Bracton or Blackstone. And this malleability to suit the necessities 
and usages of the mercantile and commercial world is one of the most -valuable char- 

acteristics of the common law.” First National Bank of Springfield, Ohio ». Skeen, 

tor Mo. 683, 687, 14 S. W. 732 (1890). The unfortunate results of a rigid @ priori 

doctrine are pointed out by A. M. Kidd in 6 Cat. L. Rev. 444 (1918). See note 166. 
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has been presented for admission to the class of commercial paper, those 
courts have called for their guidance men from the actual business world, 
best qualified to speak on the subject. If, from their evidence, it has 
appeared that the instrument in question was by the general custom 
and practice of the business world treated as a negotiable instrument, 
the court has given effect to that usage, and adjudged the instrument to 
be subject to the same law as other negotiable paper. This was true 
not only in the early and formative periods of the commercial law, com- 
ing down to the age of Lord Mansfield, but has been followed with the 
same freedom from time to time down to the current year. Those courts 
have never forsaken the business world to pursue a definition.” 

Consequently, we must always interpret the formal requisites 
with our eyes upon the actual conduct of life, continually testing 
them by the ultimate purpose of negotiable instruments, free cir- 
culation as a substitute for money. In other words, a formal requi- 
site is only a concise statement of a method for avoiding the evils of 
uncertainty, and when those evils do not arise the requisite cannot 
properly be said to be violated. 

The formal requisites which may conceivably render invalid in- 
struments with acceleration provisions are three in number: the 
sum payable must be a sum certain; ® the instrument must be pay- 
able on demand, or at a fixed or determinable future time; ° it must 
not contain an order or promise to do anything in addition to the 
payment of money.’° Of these, the second is the most important 
and must be fully considered at once. The other two will be dis- 
cussed subsequently. 
Much of the confusion in the cases is due to the failure of the 

courts and textbooks ™ to distinguish between the requisite of cer- 
tainty of time and that which forbids the instrument to be condi- 
tional.” Some instruments violate both requisites. For instance, 
if a note is payable when the maker marries, it is conditional since 
he may never marry, and furthermore, if he does the time of pay- 

8 NEGOTIABLE INSTRUMENTS Law, §§ 1 (2), 2; 2 Ames, CASES ON BILLs AND NoTEs, 

830; 1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 el: § 53. 

® NEGOTIABLE INSTRUMENTS Law, §§ 1 (3), 4; 2 Ames, CASES ON Bris AND NorTEs, 
831. 

10 NEGOTIABLE INSTRUMENTS LAw, § 5; 2 Ames, CASES ON BILLs AND NoTEs, 829; 

1 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 59. 
1 An example is 1 DANIEL, op. cit., Chap. II, Section ITI. 

: 1 NEGOTIABLE INSTRUMENTS Law, §§ 1 (2), 3; 2 AMES, CASES ON BILLs AND NorEs, 
27. 
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ment is very uncertain. On the other hand, if it is payable when 
he dies, it is unconditional and sure to be payable eventually, but 
no one can say when. A condition is a fatal objection for purposes 
of free circulation on the money market. The prospective pur- 
chaser cannot tell from inspection of the paper whether it will ever 
be exchanged for money, but must inquire into outside facts, often- 
times in the future, to learn if the condition is performed. There 
is not time in the rapid dealings of the market to ascertain more 

than the genuineness of the signatures, and the solvency and legal 
capacity of the signers. Consequently, it has always been settled 
that a conditional order or promise is not negotiable. 

Unfortunately many judges have jumped to the opposite propo- 
sition, that any unconditional promise or order is negotiable.“ If 
the day of payment is sure to arrive some time, the objection just 
considered does not arise, and therefore they conclude that it is 
immaterial when that day is to arrive. The statutes perpetuate 

the confusion.” The law tends to overlook the fact that an un- 
conditional instrument with an uncertain time for payment may 
be open to other and very serious objections. 

1. Its value is rendered uncertain. The time element in value 
is well understood. The distance to maturity determines the dis- 

count upon a non-interest-bearing obligation. If it bears interest 
above the market rate, a long-time security will command a pre- 

mium diminishing as maturity approaches; vice versa, if the interest 

is low. So close is the relation of time to value, that the price of a 
gilt-edged bond may be accurately ascertained from mathematical 
tables, given the maturity, return, and current interest-rate. On 
the other hand, if the maturity of an instrument is uncertain, the 

premium or discount becomes purely speculative. One hesitates 
to offer a premium for even a ten per cent note due at the maker’s 
death, for it may be paid off next week at par. Nobody can tell 

what it will sell for a year hence. Life-tables cannot determine the 

#8 Such instruments are always held bad. 1 Ames, CASES ON BILLS AND NOTES, 30, 

and note. 

14 Colehan v. Cooke, Willes, 393 (1743), note payable ten days after death of maker’s 

father, is the leading case. 

18 NEGOTIABLE INSTRUMENTs Law, § 4 (3): “An instrument is payable at a deter- 

minable future time, within the meaning of this act, which is expressed to be payable, 

. on or at a fixed period after the occurrence of a specified event, which is certain 

to happen, though the time of happening be uncertain.” Bits or EXCHANGE Act, 

§ 11 (2) is practically the same. 
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duration of this particular existence. And the value of paper with 
uncertain maturity is rendered still more speculative by the objec- 
tions about to be considered, which make it possible that the prom- 
ise though unconditional in terms will never be performed because 
of unknown defenses to which the purchaser will be subject when 
he sues. 

2. If the time of payment is uncertain it may have already oc- 
curred. If so, the paper is in fact overdue and affected by the 
equitable defenses of prior parties. On business paper, maturity 
should be definite, so that any one who buys after maturity will do 
so with eyes open. 
” 3. If the maturity has occurred six years before (less in some 
states), the Statute of Limitations will defeat recovery, even if 
there are no other defenses. The statute may have run before the 
purchase or before the holder can ascertain the date of the critical 
event, such as some one’s death, which fixed maturity. 

4. Even if maturity has not yet arrived, it is essential for the 

holder to know in advance just when it will come, so that he may 
present the instrument to the primary party and give notice of 
dishonor to the secondary parties in order to make them liable to 

him. If a note is payable at the death of the maker’s father, he 

must, to be safe, maintain telegraphic communication with his 
deathbed. If it is payable at the end of the war, does this mean 
November 11, 1918, or the signing of the peace treaty, or its rati- 
fication by the Senate, or the President’s proclamation of peace? 
The holder’s failure to determine the critical date correctly and 

act at once will forfeit his rights against indorsers.’” 
5. A less serious difficulty is, that the obligors on the instrument 

ought to know the time of payment definitely, so that the primary 

party may have funds ready as the day approaches, and the second- 
ary parties may watch him and protect themselves if he appears 
unprepared to pay. Good business policy requires that men shall 

foresee the maturity of their obligations and adjust their affairs 
accordingly. 

6. Because of these specific objections, the paper is unsuited to 

16 Yet such instruments are always held negotiable. Colehan v. Cooke, Willes, 393 

(1743); McClenathan »v. Davis, 243 Ill. 87, 90 N. E. 265 (1909); 1 DANIEL, of. cit. § 46 

note 22. 

_ 1 For cases upholding Civil War notes, see 1 DANIEL, op. cit., § 49. 
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rapid circulation in the legitimate money market. Its speculative 
value, the need of inquiry into outside facts, and the risk of hidden 
defenses make business men fight shy of it and prevent it from 
being a substitute for money at all. It should be classed as an 
ordinary simple contract, and not as a circulating instrument. 

Notwithstanding these objections, American decisions have gone 
very far in upholding instruments with no certain time for pay- 
ment.!® Our problem is different, for it concerns paper with a 
certain maturity and provisions for a contingent earlier payment. 
However, the judicial attitude toward acceleration clauses has been 
affected by the widespread disregard of the requisite of certainty 
of time in the decisions just mentioned, and the prevalence of the 
maxim that an instrument is good so long as the day of payment 

must ultimately arrive, a maxim which would logically validate 
all acceleration paper. On the other hand, the recognition of the 
time requisite in the Negotiable Instruments Law '* has brought a 

general stiffening of standards, which has reacted upon acceleration 
cases. 

Before examining the decisions upon the various forms of accel- 
eration provisions, including those in collateral and chattel notes, 

I shall present the principles which seem to me controlling. 

There are two broad classes of negotiable instruments without 

acceleration provisions, each of which has its own distinctive 

method of satisfying the formal requisite of certainty of time. 

(a) In time paper, “the time of payment of a bill or note must 
be obvious from the bare inspection of the instrument.” (0) In 

demand or sight instruments, the time is not certain at the outset, 

but is fixed “by the performance of an act regularly incident to 

the collection of the paper.” 2° Thus, a demand note becomes 

payable by the maker’s act of tender of money, or the holder’s act 
of presentment for payment.” A sight bill is made certain by the 

18 y DANIEL, op. cit., § 43 ff. 
19 § 4, 

20 2 Ames, CASES ON BILLS AND NOTES, 831. THE NEGOTIABLE INSTRUMENTS LAW 

presents the two methods in a little different way. §1 (3) says the instrument “must 
be payable on demand, or at a fixed or determinable future time.” § 4 (1) says the time 

is “determinable”’ in sight bills. 

#1 In demand notes presentment for payment does determine maturity if payment 

is thereupon made. If, however, payment is not made, maturity is determined regard- 

less of demand. For purposes of suit or the Statute of Limitations, the note matures 
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holder’s act of presentment for acceptance. Apart from the well- 

established exception of instruments payable after some one’s 

death, which is perhaps commercially justifiable because of the 
prevalence of life-estates which are anticipated by borrowing, 

maturity cannot properly be fixed by an extrinsic event, which is 

not closely connected with the collection of the instrument. In 
other words, business men should not be affected by facts which 

are not on the instrument or part of the business methods of col- 
lection and payment. 

Now, the effect of the ordinary acceleration provision is to com- 
bine these two classes of paper in one instrument. A note payable 

on or before July 1 is like Class (a) in having a definite maturity, 

and like Class (0) in having a movable time of payment fixed by the 

maker’s tender or the holder’s demand. My contention is that the 

law merchant recognizes only the two methods of satisfying the 
formal requisite of certainty of time. An instrument may use either 

or both of these two methods of stating its maturity, but it cannot 

regulate its maturity by some outside event. An acceleration 

provision is analogous to a demand note. The business world 

allows paper with a movable time of payment, but it cannot bother 

with it unless the time is eventually fixed by a business fact. This 

applies just as much to paper with an ultimate definite maturity 
and an acceleration provision, as to paper with no stated date for 

payment at all and maturing at an uncertain time. Consequently, 

I would state my first principle as to acceleration provisions thus: 

I. An instrument with an acceleration provision in order to be 

negotiable must conform to the following requirement. The ultimate 

time of payment must be obvious from the bare inspection of the instru- 

ment; and payment can-be accelerated only by the performance of an 

act regularly incident to the collection of the paper.” 

To this I would add two other principles, leaving the argument 

in their support till later: 

when it is written. For purposes of charging secondary parties and letting in equities, 

it matures after a reasonable time. Thus it might be said that the maturity of a de- 

mand note is in fact certain from the outset, being either its issue or the end of a reason- 

able time. From this point of view, no act is necessary to fix maturity. 

% This combines Ames’ alternative requirements in one. 2 AMES, CASES ON BILLS 

AND NOTES, 831. 
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II. The ultimate time of payment is the maturity of the instrument 

for all purposes with respect to persons who have not received notice 
that the fact which was to accelerate payment has occurred. 

III. The time fixed by the acceleration provision is the maturity of 

the instrument for all purposes with respect to persons who have re- 
ceived notice that the fact which was to accelerate payment has occurred. 

We can now proceed to the authorities on the various types of 

acceleration provisions. 

INSTRUMENTS PAYABLE “‘ON OR BEFORE” A SPECIFIED DAY 

This is the simplest form of acceleration provision, and is valid 
on principle, because the acts causing acceleration are incidental 

to collection of the instrument. At common law, it did not impair 

negotiability, except in Massachusetts,” and it is expressly per- 
mitted by the Negotiable Instruments Law.% With regard to the 

objections involved in uncertainty of time, the cases say very little, 

so that some discussion of this question is needed. 
If the maker alone has the option of accelerating payment, the 

matter is simple. ‘‘The legal rights of the holder are clear and 

certain; the note is due at a time fixed, and it is not due before. . . . 

This option if exercised, would be a payment in advance of the legal 

liability to pay, and nothing more.” * ‘For all purposes of nego- 

tiation it is to be regarded as a note payable solely on the day 

therein named.” * If the maker’s tender is accepted and payment 
made, no further question will arise, unless the note is left in circula- 
tion. In that event, a bond fide purchaser before the ultimate date 

of maturity will be free from equities and can oblige the maker to 

pay a second time.”” He is like the purchaser of a demand note, 
paid but wrongfully kept by the owner and renegotiated to an 

% See cases in notes 25, 26, 27, 29, and 32. 

% § 4 (2): “An instrument is payable at a determinable future time, within the 

meaning of this act, which is expressed to be payable . . . on or before a fixed or de- 

terminable future time specified therein.” 

% Cooley, J., in Mattison v. Marks, 31 Mich. 421 (1875), construing “‘on or before” 

to give only the maker an option. 

% Jordan v. Tate, 19 Ohio St. 586 (1869); Helmer v. Krolick, 36 Mich. 37 (1877); 

Harrison v. Hunter, 168 S. W. 1036 (Tex. Civ. App. 1914); Bates v. Leclair, 49 Vt. 229 

(1877). 
27 Fogg v. School District of Sedalia, 75 Mo. App. 159 (1898); contra, Hubbard ». 

Mosely, 11 Gray (Mass.) 170, 172 (1859) semble; but see note 32 for later Massachusetts 

statute. : . 
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innocent buyer before equities are let in. If his tender is refused, 
there can be no dispute about the time equities are let in or notice 
of dishonor should be given, for there is no dishonor. The Statute 

of Limitations begins to run at the specified date. One difficulty 
is that tender stops the running of interest; *° if the holder after his 
refusal negotiated the paper to a purchaser without notice of the 
tender, could that purchaser collect interest? On principle, the 
tender, like actual payment, should affect only holders who know 
of it. A similar question might arise on an ordinary demand note, 

negotiated after tender but before equities are let in. Another 
difficulty is that the holder may be deprived of his investment at 

any time if the maker pays up, so that the value is uncertain. The 
objection, while real, applies also to a demand note. Therefore, 

an instrument payable on or before a certain date at the option 
of the maker is negotiable,** including such securities as Liberty 

%8 Nash v. De Freville, [1900] 2 Q. B. 72 (C. A.); State ». Wells, Fargo & Co., 15 Cal. 

336 (1860). 

2 In Ackley ». Hall, 113 U. S. 135, 140 (1885), Harlan, J., said: “The debtor in- 

curred no legal liability for nonpayment until that day passed.” 

80 Wright v. Robinson, 84 Hun (N. Y.) 172, 177, 32 N. Y. Supp. 463 (1895); Chap- 

man v. Wagner, 1 Neb. Un. 492, 496 (1901). 

t This was apparently Dean Ames’ opinion, 2 CASES ON BILLS AND NOTES, 831: 

“The option of the maker seems indeed to be of no significance, except in the case of 

interest-bearing instruments, and even in these the fact that the maker may by a 

tender bar the right of him to whom the tender is made to claim interest accruing sub- 

sequent to the tender seems hardly to render the instrument uncertain in the commer- 

cial sense of the term.” 

But in Pemberton »v. Hoosier, 1 Kan. 108, 114 (1862), Bailey, J., in upholding an 

“on or before” note, seems to think that a purchase before the ultimate date must in- 
quire as to the possible prior payment: “The defendants promise to pay a sum’certain 

on a day certain, provided only, that it is not paid before that time. The condition is 

only such as the law annexes to all promises to pay, and the effect of expressing such a 

condition is simply to charge third parties with notice.” 

% Cases cited in notes 25, 26, 27, 29, supra; also the following cases out of a large 

number. Union Loan & Trust Co. 2. Southern California Motor Road Co., 51 Fed. 

840 (Cal. Code, 1892); Cowing v. Cloud, 16 Colo. App. 326, 65 Pac. 417 (1901); Leader 

v. Plante, 95 Me. 3390, 50 Atl. 54 (1901). First National Bank of Springfield, Ohio ». 

Skeen, 29 Mo. App. 115 (1888) — if negotiability is denied, lenders will refuse the 

concession of earlier payment, and “thus ensues oppression of the debtor class,” affd. 

tor Mo. 683; 14 S. W. 732 (1890); Curtis ». Horn, 58.N. H. 504 (1878); National 

Bank »v. Kenney, 98 Texas, 293, 83 S. W. 368 (1904) semble; Cunningham ». McDon- 

ald, 98 Texas, 316, 83 S. W. 372 (1904); Lovenberg ». Henry, 104 Texas, 550, 140 

S. W. 1079 (1911), “‘on or before” construed as maker’s option. Contra, Hubbard 2. 

Mosely, 11 Gray (Mass.) 170 (1858); Way v. Smith, 111 Mass. 523 (1873); Stults ». 

Silva, 119 Mass. 137 (1875); Farmers’ Loan & Trust Co. v. McCoy, 32 Okla. 277, 122 
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Bonds, which are redeemable at an earlier date at the option of the 
obligor.* 

Even if the maker has the option to pay in parts, the same result 
follows.* There is, indeed, an additional difficulty here, for the 

paper is not surrendered after a part payment, and may be nego- 
tiated afterwards as if wholly unpaid. Although the cases do not 
raise this point, it-seems, by analogous cases and the principles of 
this article, that a purchaser without actual notice of prior part 
payments can collect in full, unless they are indorsed on the instru- 
ment, just as he can if an accelerated payment in full was made.*® 

Instruments payable ‘‘on or before” a fixed date at the option of 
the holder raise different questions from those subject to the maker’s 
option. The holder cannot be deprived of his investment without 
his consent, so that its value is absolutely certain. Nevertheless, 
it has been held in Massachusetts * that several of the other objec- 

Pac. 125 (1912), statute prior to N. I. L., note gave discount for early payment; 

National Bank of Commerce v. Feeney, 12 S. D. 156, 80 N. W. 186 (1899), same. The 

Massachusetts law was changed by Star. of 1888, c. 329: “‘No written promise to pay 

money shall be held not to be a promissory note, or not to be negotiable for the rea- 

son that the time of payment is uncertain: provided, that the money is payable at all 

events and at some time that must certainly come.” Lowell Trust Co. 0. Pratt, 183 

Mass. 379, 67 N. E. 363 (1903). See also Union Cattle Co. v. International Trust Co., 

149 Mass. 492, 21 N. E. 962 (1889), bonds. Massachusetts, Oklahoma, and South 

Dakota have adopted the N. I. L. The Oklahoma and South Dakota cases may rest 

on uncertainty of amount because of the discount; so also where interest is waived if 

payment is accelerated, Lamb v. Story, 45 Mich. 488, 8 N. W. 87 (1881); Story ». 

Lamb, 52 Mich. 525, 18 N. W. 248 (1884); or a premium must be paid, Chouteau 2. 

Allen, 70 Mo. 290, 339 (1879). 

% Hughes County v. Livingston, 104 Fed. 306 (C. C. A. 8th, 1900). Where there 

are two possible dates of payment, as with Liberty Bonds, and there is a public an- 

nouncement of redemption at the earlier date, it is possible that the bonds would after- 

wards be overdue; but see note 27. 

% Bowie v. Hume, 13 App. D. C. 286, 309 (1898); Crocker ». Green, 54 Ga. 494 (1875); 

Lowell Trust Co. v. Pratt, 183 Mass. 379, 67 N. E. 363 (1903), see note 32; Fisher ». 

O’Hanlon, 93 Neb. 529, 141 N. W. 157 (1913, N. I. L.). Riker v. Sprague Mfg. Co., 

14 R. I. 402 (1884), maker’s option to pay not less than five per cent of principal on 

semiannual interest dates; Contra, Pierce v. Talbot, 213 Mass. 330, 100 N. E. 553 (1913), 

semble, overlooking Stat. 1888, c. 329, and Lowell Trust Co. ». Pratt, supra; Bell ». 

Riggs, 34 Okla. 834, 845, 127 Pac. 427 (1912), under statute prior to N. I. L., raising 

objection that interest would stop on the portion paid. 

A provision that the advance payments are not to be borrowed elsewhere does not 

impair negotiability. Lasher v. Union Central Life Insurance Co., 115 Iowa, 231, 88 

N. W. 375 (1901); contra, Union Central Life Insurance Co. ». Champlin, 11 Okla. 184, 

65 Pac. 836 (1901). 

% See note 27, supra. 

% Mahoney »v. Fitzpatrick, 133 Mass. 151 (1882), — “on demand or in three years”; 
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tions caused by uncertainty of time are fatal to the negotiability 
of these instruments. While either time paper or demand paper is 
valid, here is paper which is both, and apparently has two maturi- 
ties of equal importance. It is uncertain whether the Statute of 
Limitations runs from the fixed date, or from demand, or from 

issue, whether equities are let in and indorsers should be charged 
after the fixed date, or after demand, or after a reasonable time 

from issue. The Massachusetts court concludes that probably the 
exercise of the holder’s option fixes the maturity at the day of de- 
mand.”7_ Consequently, a subsequent purchaser before the fixed 
date, though ignorant of the dishonor, would be subject to equitable 
defenses and unable to sue the indorsers if notice of the dishonor 
had not been given them. 

This Massachusetts interpretation of the effect of demand by the 
holder seems untenab.e. In the first piace, a business man would 
naturally consider that the instrument has only one maturity, the 
fixed date, and that the demand clause is incidental and subordi- 

nate, to provide for emergencies. Secondly, these instruments are 
negotiable in every state which has adopted the Uniform Act,** 
and it would be contrary to the fundamental rights of the holder in 
due course to subject him to hidden equities and oblige him to in- 
vestigate outside facts, inquiring whether demand had been made 
and refused. Furthermore, an unknown demand should be with- 

out legal significance. The purchaser of an ordinary demand note 
within a reasonable time after its issue is not subject to equities if 
ignorant of a prior dishonor. 

This brings us to a striking and well-established analogy, which 
strongly supports the underlying principles of this article. Every 

bill of exchange payable on time has an implied acceleration provi- 
sion. Though possessing a fixed date of payment, yet if it is pre-- 
sented for acceptance, and acceptance is refused, it becomes due at 

once.*® The time for payment is accelerated. However, the ac- 
celeration affects only the existing holder and such subsequent 

changed by Strat. 1888, c. 329, and N. I. L. § 4 (2). Such instruments were upheld at 
common law elsewhere. Louisville v. Gray, 123 Ala. 251, 26 So. 207 (1898); Protection 

Insurance Co. 2. Bill, 31 Conn. 534 (1863). 

87 133 Mass. 151, 153 (1882). 

88 NEGOTIABLE INSTRUMENTS Law, § 4 (2). 

89 NEGOTIABLE INSTRUMENTS Law, § 151; Sterry v. Robinson, 1 Day (Conn.) 11 

(1802). 
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holders as have notice of the dishonor. As to them the bill is over- 
due; “° drawer and indorsers are discharged by want of notice; * 
and the Statute of Limitations runs from the dishonor.“ As to 
holders in due course, ignorant of the dishonor, the instrument re- 
mains due for all purposes at the original maturity, and the accel- 
eration is immaterial.“ The implied acceleration provision of the 
bill of exchange operates according to the principles stated on page 
756 of this article. (I) Acceleration is by an act incidental to the 
collection of the instrument, presentment for acceptance; (II) it 
applies to persons with notice; (III) it does not apply to persons 
without notice. 

The same principles should govern express acceleration provisions 
generally. A purchaser ignorant of the fact of acceleration is, in 
the words of the Negotiable Instruments Law,“ a holder in due 
course of the instrument, because ‘‘he became the holder of it be- 
fore it was overdue, and without notice that it had been previously 

dishonored, if such was the fact.” Therefore, he can rely on the 
face of the instrument, treat it as maturing at the stated day, and 
recover its full amount at that time. 

Consequently, on instruments payable “‘on or before” a fixed date 
at the holder’s option, the fixed term is maturity for all purposes 

except for persons with notice of demand and refusal.“ Such in- 
struments are well fitted for circulation, for they offer a durable 

investment, with the possibility of earlier collection when the holder 

needs the money or apprehends the insolvency of the obligor.‘ 

“© Goodman ». Harvey, 4 Ad. & El. 870 (1836); N. I. L. § 52 (2). 

41 Whitehead v. Walker, 9 M. & W. 506, 513, 514 (1842); Bartlett ». Benson, 14 

M. & W. 733 (1845); Robinson v. Ames, 20 Johns. (N. Y.) 146, 150 (1822), semble. 

® Whitehead v. Walker, 9 M. & W. 506 (1842). 

4 Dunn v. O’Keefe, 5 M. & S. 282 (1816); N. I. L. § 117. 

“ § 52 (2). 
® N.I.L. § 57. 

Louisville v. Gray, 123 Ala. 251, 256, 26 So. 207 (1898), — note authorizing the 

payee bank to appropriate makers’ deposit in payment at any time. Tyson, J.: “The 

purchaser would have the right to presume, unless the sum appropriated by the bank 

[payee] . . . was indorsed somewhere upon the note, that none had been made by the 

bank; and that the full amount was owing by the makers,” 

47 The holder can call for part payments in advance. Protection Insurance Co. 2. 

Bill, 31 Conn. 534 (1863). Such a note is subject to special difficulties, for it is not 

surrendered upon payment, and may be negotiated to a purchaser ignorant of the prior 

part payment, who would, it seems, recover from the maker in full. For analogous 

instruments, see note 108, infra. The note in Protection Insurance Co. ». Bill had an 

additional peculiarity, in that advance payments could be required “within thirty 
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CONVERTIBLE INSTRUMENTS 

Negotiable notes and bonds often provide that the holder may at 
his option, upon surrender of the instrument, receive instead of 
money certificates of stock or other securities. Thus Anglo-French 
notes are convertible into long-time bonds. If the conversion 
privilege may be exercised before maturity, it is an acceleration 
provision, similar to the holder’s option to demand money and 
equally valid. The time is clearly certain. The promise is not 
for “an act in addition to the payment of money,”’ but incidental, 
and allowed by common law and the Negotiable Instruments Law. 
The promise to deliver securities, though not in itself a negotiable 
instrument since not performed by the payment of money, acquires 
the. negotiability of the principal obligation, by analogy with the 
principle that the security follows the debt. There can be no doubt 
that the bondholder can enforce the conversion privilege in his own 
name,®° and mercantile custom certainly makes him free from 

days after demanded, or upon a notification of thirty days in any newspaper printed 

in Hartford.” This provision also was held not to impair negotiability, Dutton, J., 

dissenting. It is doubtful whether the acts of acceleration are incidental to the collec- 

tion of the instrument, within the first principle of this article. However, a promise 

to pay on demand after six months’ notice has been held a note, Walker »v. Roberts, 

Carr. & Marsh, 590 (1842); White v. Wadhams, 170 N. W. 60 (Mich., 1918, N. I. L.); 

1 Ames Cas. Brix AND NOTES, 88, note; but see 2 Ames, Ibid., 831-23. Demand of 

payment by advertisement may perhaps be justified by the analogy of bonds, which 

are frequently redeemed by the obligor after advertisement. Union Cattle Co. v. In- 

ternational Trust Co., 149 Mass. 492, 21 N. E. 962 (1889). See, also, Stillwell v. Craig, 

58 Mo. 24 (1874). If the advertisement renders the note due in Protection Insurance 

Co. v. Bill, as against a maker ignorant thereof, is the note afterwards overdue as 

regards a subsequent purchaser who never saw the advertisement? 

48 Hotchkiss v. National Banks, 21 Wall. (U. S.) 354 (1874); Loomis v. Chicago, M. 

& St. P. Ry. Co., 102 Fed. 233 (C. C. A. 2d, 1900); Lisman v. Milwaukee, L. S. & W. 

Ry. Co., 161 Fed. 472, 475 (Wis. 1908), semble. Hodges v. Shuler, 22 N. Y. 114 (1860); 

Welch v. Sage, 47 N. Y. 143 (1872); Denney v. Cleveland and Pittsburg R. R. Co., 28 

Ohio St. 108 (1875). 

49 See note 48; also cases without acceleration provision. Vermilye v. Adams Ex- 

press Co., 21 Wall. (U.S.) 138 (1874); Dinsmore v. Duncan, 57 N. Y. 573 (1874). N.I.L. 

§ 5 (4). 
50 Dicta in Loomis v. Chicago, M. & St. P. Ry. Co., supra; Hodges v. Shuler, supra; 

Welch »v. Sage, supra; Denney v. Cleveland & Pittsburg R. R. Co., supra. Contra, 

2 Ames, CASES ON BILLs AND NOTES, 829-16. 

Other kinds of incidental provisions are transferable, so that the holder of the nego- 

tiable instrument can sue in his own name. Power to sell collateral at maturity: 

Arnold v. Rock River R. R. Co., 5 Duer (N. Y.) 207, 214 (1856), semble. Waivers of 

exemption, etc.: Zimmerman v. Anderson, 67 Pa. St. 421 (1871). Power to confess 
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equities." Otherwise, the marketability of convertible securities 
would be considerably impaired. However, the promise to deliver 
documents cannot bind indorsers, and even the maker is sometimes 

discharged from the conversion obligation by subsequent events, 
though still liable to pay money.” Probably the exchange of the 
instrument for the securities before maturity has no more effect 
than premature payment * if the instrument gets into circulation 
again before the stated maturity, and a bond fide purchaser can 
recover its value. However, indorsement of the election to convert 

upon the instrument operates as cancellation and terminates nego- 
tiability thenceforth, even if the indorsement is fraudulently and 
totally erased.™ 
A note convertible into merchandise at maturity is negotiable,® 

and the conversion can doubtless be permitted before maturity if 
the instrument must thereupon be surrendered. However, if goods 
or labor. can be demanded from time to time, the instrument be- 

comes little more than a running charge-account with unlimited 
room for disputes as to the value of the part performances, and 
should not be considered negotiable. 

All conversions must be at the option of the holder, and not of 
the obligor.*” 

judgment at maturity on behalf of “holder”: National Exchange Bank ». Wiley, 195 

U.S. 257 (1904), and cases cited. The authorities are divided as to guarantees written 

on the instrument, 2 DANIEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 1776 ff. 

51 Citations in preceding note. Contra, Lisman v. Milwaukee, L. S. & W. Ry. Co., 

161 Fed. 472, 475 (Wis. 1908), semble, cited in Gay v. Burgess Mills, 30 R. I. 231, 242, 

74 Atl. 714 (1909), semble. But a strong analogy for complete negotiability of the 

conversion privilege is found in mortgages, which pass with the notes free from equities. 

See W. E. Britton, “Assignment of Mortgages Securing Negotiable Notes,” 10 It. 

L. REV. 337. 

8 Lisman v. Milwaukee, L. S. & W. Ry. Co., supra; Gay v. Burgess Mills, supra; 

and Massachusetts cases cited therein. 

53 State v. Wells, Fargo & Co., 15 Cal. 336 (1860). The cases conira are certainly 

unsound. Board of Education v. Sinton, 41 Ohio St. 504 (1885); Branch ». Commis- 

sioners of Sinking Fund, 80 Va. 427 (188s). 

% Dinsmore v. Duncan, 57 N. Y. 573 (1874). 

5 Mosely v. Walker, 84 Ga. 274, 10 S. E. 623 (1889); Preston ». Whitney, 23 Mich. 

* 260 (1871); Hosstatter v. Wilson, 36 Barb. (N. Y.) 307 (1862); McDonell v. Holgate, 

2 Revue de Législation et de Jurisprudence, 29 (Quebec, 1818). 

% Dennett v. Goodwin, 32 Me. 44 (1850); contra, Owen v. Barnum, 7 Ill. 461 (1845). 

57 Merriwether v. Saline County, 5 Dill. (U. S.) 265 (Mo. 1878). 
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ACCELERATION BY DEFAULT OF INSTALLMENTS OR INTEREST 

Another type of provision generally recognized as valid at com- 
mon law, and under the Bills of Exchange Act ** and the Negotiable 
Instruments Law *® accelerates payment on default of an install- 
ment of principal ® or even an interest payment. Sometimes, 
several notes are issued, arranged to fall due on successive dates, 

and each stating that if one note is dishonored the whole series is 
payable at once.* It is clear that such instruments are not entirely 

certain as to amount or time, but the law plainly holds that they 
do not possess the kind of uncertainty which renders the paper 
unsuitable for circulation. 

While the Negotiable Instruments Law recognizes such paper as 
negotiable, it does not decide certain difficult questions which arise 
about the operation of the acceleration clause. The first problem 
involves its meaning, whether or not it gives the holder an option 
to waive default. 

1. Automatic Acceleration on Default.—Several cases hold that 
by its definite language the instrument automatically becomes due 
upon default, although the holder might prefer to overlook the 

failure to pay. The provision is said to exist for the benefit of 
obligor as well as obligee, and the courts refuse to make a new con- 

tract different from the expressed words of the parties.* If this 

58 § o (1) (c); like the N. I. L., except for the omission of the words “or of interest.” 
59 § 2 (3): “The sum payable is a sum certain within the meaning of this act, although 

it is to be paid . . . by stated installments, with a provision that upon default in pay- 

ment of any installment or of interest the whole shall become due.” 

The act does not expressly allow acceleration by default of interest in noninstail- 

ment notes, or acceleration of series notes, but they are clearly negotiable under the 

act. See cases in notes 61 and 62. 
6 Carlon v. Kenealy, 12 M. & W. 139 (1843); Miller ». Biddle, 13 L. T. R. 334 (1895). 

The American cases are in notes 63 ff., infra. 

6 Gillette v. Hodge, 170 Fed. 313 (Minn., C. C. A. 8th, 1909); Belloc v. Davis, 38 

Cal. 242 (1869); and many cases in notes 63 ff., infra. Contra, Meyer v. Weber, 133 

Cal. 681, 65 Pac. 1110 (1901), 3 JJ. dissenting; Bell v. Riggs, 34 Okla. 834, 127 Pac. 
427 (1912), statutes prior to N. I. L. Under N.I. L., held valid, First National 

Bank v. Garland, 160 Ill. App. 407 (1911); Newbern v. Duffy, 153 N. C. 62, 68S. E. . 

915 (1910). Oklahoma now has N. I. L., also California. 
® Chicago Ry. Equipment Co. ». Merchants’ Bank, 136 U. S. 268 (1890), is an 

example. Under N. I. L., Schmidt v. Pegg, 172 Mich. 159, 137 N. W. 524 (1912); 

Bright v. Offield, 81 Wash. 442, 143 Pac. 159 (1914), semble. 
8 Moline Plow Co. v. Webb, 141 U. S. 616 (1891), semble, construing Texas Statute 

of Limitations in view of Texas State case infra; Ryan v. Caldwell, 106 Ky. 543, 50 
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construction is correct the effect on all holders with notice of the 
default is clear. The Statute of Limitations begins to run at de- 

fault;™ the holder must give notice to secondary parties or discharge 
them as to the whole amount due,® and the paper is thenceforth 
subject to equities. The holder must bring one action for the whole 

amount due; and if he sues for one portion only, judgment will bar 
further suits for the other portions.®” 
On the other hand, if the instrument is in the hands of a pur- 

chaser ignorant of the default, the fixed date is maturity for all 

* purposes, and the acceleration is disregarded. While no cases 

precisely in point have been discovered, it is clear that this result 
must follow if the instrument is to circulate freely. Furthermore, 

we have the analogy, already mentioned, of Dunn v. O’Keefe.® A 

S. W. 966 (1899); Buss ». Kemp, 170 Pac. 54 (N. M. 1918); Banzer v. Richter, 68 Misc. 
192, 123 N. Y. Supp. 678 (1910); Harrison Machine Works v. Reigor, 64 Texas, 89 
(1885); Kelly ». Kershaw, 5 Utah, 295, 299, 14 Pac. 804 (1887); Hodge v. Wallace, 129 

Wis. 84, 108 N. W. 212, N. I. L. (1906). 

The same absolute effect was given to a mortgage securing serial notes and provid- 

ing that default of one note should mature all, in First National Bank v. Peck, 8 Kan. 
660 (1871); Snyder ». Miller, 71 Kan. 410, 80 Pac. 970 (1905); Green ». Frick, 25 S. D. 

342, 126 N. W. 579 (1910); San Antonio, etc. Association v. Stewart, 94 Texas, 441, 

61 S. W. 386 (1901); and to other default clauses in a mortgage in Moore v. Sargent, 
112 Ind. 484, 14 N. E. 466 (1887); Lewis ». Lewis, 58 Kan. 563, 564, 50 Pac. 454 (1897), 

semble; Spesard v. Spesard, 75 Kan. 87, 88 Pac. 576 (1907); and other Kansas decisions, 

Manitoba Mortgage, etc. Co. ». Daly, ro Man.:425 (1895); McFadden »v. Brandon, 
8 Ont. L. Rep. 610 (C. A., 1904). And see Pierce v. Shaw, 51 Wis. 316, 8 N. W. 209 
(1881), that if all the notes are accelerated, the first note does not have priority, but 

shares pro rata. If the note gives the holder an option, but the mortgage is absolute, 

the note will prevail. Kennedy v. Gibson, 68 Kan. 612, 75 Pac. 1044 (1904). And if 
the note is absolute, but the mortgage gives an option, the mortgage will prevail. 

Moline Plow Co. v. Webb, 141 U. S. 616 (1891). 

Absolute effect was given to a simple contract for repayment of a loan. Hemp ». 
Garland, 4 Q. B. Rep. 519 (1843); Reeves v. Butcher, [1891] 2 Q. B. 509 (C. A.). 

* Cases in note 63, except Hodge v. Wallace, Kelly ». Kershaw, and Pierce v. Shaw. 
12 L. R.A. (N. S.), 1190, note; 51 L. R. A. (N. s.), 151, note. 

% No authorities have been found, but the principle is clear. 

First National Bank v. Peck, 8 Kan. 660 (1871); Lewis v. Lewis, 58 Kan. 563, 564, 

50 Pac. 454 (1897), semble; Hodge v. Wallace, 129 Wis. 84, 108 N- W. 212 (1906); 

Merchants’ Bank »v. Brisch, 154 Mo. App. 631, 136 S. W. 28 (1911). But in Re Goye 
& Co. [1900] 2 Ch. 149, it was held that where a debenture accelerated by winding-up 

of the corporation was negotiated thereafter, the purchaser was not subject to equities. 

The decision seems to rest on the express language of the instrument. Cf. Hynes ». 

Illinois Trust, 226 Ill. 95, 80 N. E. 753 (1907). 

87 Banzer v. Richter, 68 Misc. 192, 123 N. Y. Supp. 678 (1910); Kelly ». Kershaw, 

5 Utah, 295, 14 Pac. 804 (1887). 
6 5 M. & Sel. 282 (1816); see page, 761, supra. 
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bill of exchange is absolutely accelerated by nonacceptance; the 
holder has no option to waive the dishonor; yet the acceleration 
does not affect a subsequent purchaser ignorant of the nonaccep- 

tance. Therefore, the purchaser of an installment note after the 

date of one or more installments has passed should not be forced at 
his peril to inquire whether it has been dishonored, so long as he is 
without notice. Whether the absence of indorsements of payment 

on the instrument subjects him to notice will be considered presently. 
Although some of the objections caused by uncertainty of time 

are thus absent from these instruments when construed as abso- - 
lutely accelerated, the possible uncertainty of value may cause 
trouble. If the interest-rate is high, the instrument would normally 
command a premium, but a purchaser would not pay a business 
premium if the obligor can default an early installment of interest 

or principal, pay up in full next day, and deprive the holder forth- 
with of a supposedly long-time investment. The acceleration 
would be practically at the option of the obligor, who could take 
profitable advantage of his own wrong by cutting short his duty to 

pay high interest. One reply to this very serious objection is that 

the obligor is not necessarily wrongful. He may in fact have a de- 

fense to any and all liability on the instrument, and default the 
first payment of interest in order to bring the dispute to an early 
decision.®’ It is certainly a clumsy method of ascertaining rights; 
the law ought to allow the obligor to ask for a declaratory judgment 

as soon as the dispute arises,” without waiting till maturity, or 
having to break his contract and destroy the holder’s investment. 
A much better reply is, that the holder need not lose his high in- 
terest in spite of the default. Suppose that an installment note 
provides for ten per cent interest, and the legal rate is six per cent. 

In some jurisdictions, interest continues to run at ten per cent after 

maturity until payment; ™ the holder could simply wait after de- 
fault of the first installment, although the note then matured, and 

sue at the date originally fixed for the last installment, getting the 

6° San Antonio, etc. Association v. Stewart, 94 Texas, 441, 446, 61 S. W. 386 (1901). 

70 Edson R. Sunderland, “A Modern Evolution in Remedial Rights, — the Declara- 
tory Judgment,” 16 Micu. L. REv. 69, 77: “To use a homely figure, prior to 1883 the 

English courts were employed only as repair shops; since that time they have been 

operated as service stations.” 

1 The authorities on both sides will be found in 1 Sep¢wick on DAMAGES, 9 ed., 

§ 325 ff. 
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interim ten per cent interest in his judgment. Even jurisdictions 
which ordinarily allow only the legal rate after maturity on the 
ground that the contract simply fixed a rate until maturity, ought 
in the installment cases to use the contract rate as the measure of 
damages, since the instrument provided for that rate until the ma- 

turity of the last installment. The loss of the stipulated high in- 

terest is an element of the damage caused by the maker’s breach of . 
contract which ought to be included in the judgment. The accel- 

eration provision in installment notes is like a clause in a contract 
for the delivery of goods by installments, agreeing that on non- 
delivery of any installment, the whole contract may be canceled. 
The buyer can then recover for the loss of the future benefit which 

he would have received, if it had not been for the breach of con- 

tract.” If this reasoning be sound, the holder of the ten per cent 

note of which the first installment is defaulted will recover just as 
much interest in his judgment as he would have received if all 
installments had been regularly paid, subject of course to discount 

if the judgment is obtained before the date of the last installment. 
Consequently, he is not really deprived of his investment by the 
default, and the value of the note is certain. Therefore, automatic 

acceleration on default does not impair negotiability. 

2. Optional Acceleration on Default. — The weight of authority 
and the better view construe the acceleration provision as giving 

the holder an option to declare the whole sum due, which he can 
exercise by demand, suit, foreclosure, and similar acts. Since the 

provision is primarily for his benefit, he can waive it if he wishes. 
Waiver may be shown by the subsequent acceptance of interest or 

by mere inaction. The obligor cannot take advantage of his own 

wrong and cause an automatic change of maturity, which would 

subject the paper to equitable defenses and start the Statute of 
Limitations running.” Such reading of an option into the instru- 

7 2 SEDGWICK ON DAMAGES, 9 ed., § 636 b; Cherry Valley Iron Works ». Florence 

Iron River Co., 64 Fed. 567 (C. C. A., 6th, 1894). Another analogy is damage for 

failure to accept a draft: 2 Sepcwick, Jb., § 707. 

% Chicago v. Merchants’ Bank, 136 U. S. 268, 284 (1889), semble; Nebraska, etc. 
Bank »v. Nebraska, etc. Co., 14 Fed. 763 (Neb. 1883); Gillette ». Hodge, 170 Fed. 313 

(C. C. A. 8th, Minn., 1909); Belloc ». Davis, 38 Cal. 242 (1869); Watts ». Hoffman, 

77 Ill. App. 411 (1898). 
A similar provision in the mortgage was construed as giving only an option in Rich- 

ardson v. Warner, 28 Fed. 343 (Neb. 1886); Keene Five Cent Savings Bank ». Reid, 123 

Fed. 221 (C.C.A., 8th Kan., 1903), certiorari denied, 191 U.S. 567 (1903); Mason 9. 
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ment is analogous to the interpretation of the usual clause in a 
lease, that the term shall cease and be absolutely determined or 
void upon a default in the payment of rent. It is well settled that 
the landlord waives the forfeiture by subsequent acceptance of rent, 
and that the tenant will not be allowed to say that he is discharged 
from his covenants by his own default, unless the landlord chooses 
to take advantage of the condition.” The word “void” in an in- 
surance policy is also construed to render it voidable at the option 
of the insured. This construction of the acceleration clause reaches 
a just result. The interest and other terms of the loan are ordinarily 
arranged with reference to the normal life of the instrument with 

the expectation that the obligor will carry out his promises. The 
default clause does not give the obligor the right to break his con- 

tract. It is merely incidental to the main contract, affording the 
holder the right to take rapid action, at the first sign of trouble, 
to protect his entire investment instead of running future risks. 
He should be free to decide whether such protection is necessary 
under the circumstances of the default. Moreover, it is also for 

the benefit of the ordinary obligor to construe the provision as per- 
missive and not mandatory. Extended credit has been given him 
because of his inability to pay in a short time from his usual re- 
sources. The dates for payment are adapted to his ability to pay. 
If every default automatically brings the whole loan down on his 

head at once, he will often be unable to remain solvent. The 

holder could not overlook even a slight delay of interest, but would 

Luce, 116 Cal. 232, 48 Pac. 72 (1897); Watts v. Creighton, 85 Iowa, 154, 52 N. W. 12 

(1892); Lowenstein v. Phelan, 17 Neb. 429, 22 N. W. 561 (1885); Cox v. Kille, 50 N. J. 

Eq. 176, 24 Atl. 1032 (1892); Core v. Smith, 23 Okla. 909, 921, 102 Pac. 114 (1909); 

Batey v. Walter, 46 S. W. 1024 (Tenn., 1897); First National Bank v. Parker, 28 Wash. 

234, 68 Pac. 756 (1902). 

The holder’s option need not be exercised immediately upon default. Wheeler ». 

Howard, 28 Fed. 741 (Mo. 1886). Bringing suit is exercise of the option without other 

notice to the debtor. Swearingen v. Lahner, 93 Iowa, 147, 61 N. W. 431 (1894); Coad », 

Home Cattle Co., 32 Neb. 761, 769, 49 N. W. 757 (1891). It is held that even if fore- 

closure proceedings were instituted and then dismissed, maturity was not accelerated, 

and the Statute of Limitations did not begin to run. California Savings Soc. v. Culver, 

127 Cal. 107, 59 Pac. 292 (1899). 

The Federal courts need not follow state decisions on the application of the local 

Statute of Limitations to these instruments. Keene Five Cent Sav. Bank ». Reid, 123 

Fed. 221 (C. C. A., 8th, Kan., 1903), certiorari denied, 191 U. S. 567 (1903); contra, 

Moline Plow Co. v. Webb, 141 U. S. 616, 625 (Texas, 1891), semble. ( 

™ Belloc v. Davis, 38 Cal. 242, 250 (1869); Rede v. Farr, 6 M. & S. rar (1817). 
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have to enforce the instrument in order to charge secondary parties 
and avoid the Statute of Limitations. Leniency now might be 
unexpectedly used against him years hence, unless the law per- 
mits it. Consequently, the provision should be construed as 
optional. If the acceleration clause is impliedly or expressly op- 
tional, the time or times for payment remain as fixed by the instru- 
ment despite the default, unless the holder exercises his option. 
Therefore, the obligor cannot pay up the whole amount of the in- 
strument at once against the holder’s consent; ® and the Statute 
of Limitations does not begin to run until the date fixed.” And 
the rules as to equitable defenses and notice to secondary par- 
ties are in this situation the same as if no acceleration clause 
existed. 

. At this point, however, special difficulties arise with installment 
paper. If a note is payable in several installments without any 
acceleration provision, and one installment is known to be overdue, 

then a purchaser, though ignorant of equitable defenses, will be 
barred by such a defense from recovering subsequent installments,”* 
because he had ground to suspect some valid reason for the default. 
If due notice of the dishonor was not given to indorsers, this is an 
equitable defense which would prevent the purchaser who knew 
of the dishonor from charging them at all.”* Therefore an install- 
ment note with an acceleration provision is in these respects over- 

due on default, even though the option has not been exercised, and 

a holder with notice of the default is affected.*° The same result 
would follow if the option had been exercised, and a subsequent 
purchaser knew of the default, but not of the holder’s election. In 
all these situations, the holder must have notice of the default. 

The absence of any indorsement on the instrument that install- 

ments have been paid is not per se notice and does not subject a 

% Belloc v. Davis, 38 Cal. 242, 249 (1869); Lowenstein v. Phelan, 17 Neb. 429, 431, 

22 N. W. 561 (1885). 

% Cox v. Kille, 50 N. J. Eq. 176, 24 Atl. 1032 (1892). 

7 See the cases in note 73, supra, except Cox ». Kille; and also Kennedy v. Gibson, 

68 Kan. 612, 617, 75 Pac. 1044 (1904), semble. 

The authorities are reviewed in notes in 12 L. R. A. (N. S.), 1190; 51 L. R. A. (nN. 5.), 

151. 
78 Vinton v. King, 4 All. (Mass.) 562 (1862). 

7 Noell v. Gaines, 68 Mo. 649 (1878). This would also follow from the analogy of 

nonacceptance of bills of exchange. Whitehead v. Walker, 9 M. & W. 506 (1842). 
80 Hall v. Wells, 24 Cal. App. Rep. 238 (1914). 
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purchaser to equities. It is, however, evidence of notice.*! Pay- 
ment of a price large enough to include the defaulted installment 
would also be evidence. 

Therefore, known default, regardless of the holder’s option, is 

enough to render an installment instrument completely overdue for 

purposes of equitable defenses and charging indorsers, though not 
for tender of payment and the Statute of Limitations. The reason 

is, that the default is at a maturity, for the instrument has several 

maturities. The earlier maturity does not result from acceleration; 

it is already there, specified by the language of the instrument. 

This distinguishes the installment type of acceleration provision 

from all the others considered in this article. 
The same principle applies to a series of notes which show on 

their face that they are part of the same transaction,® but not to 
instruments which are accelerated by default of interest. Failure 

to pay interest is as likely to result from temporary embarrassment 

as from an equitable defense; it does not entitle indorsers to notice; 
and therefore it is not equivalent to a dishonor for purposes of 
letting in equities.™ 

It is hardly necessary to state that a holder without notice of 
either default or exercise of the option is not affected by the accel- 
eration provision.® 

ACCELERATION BY AN EXTRINSIC FACT 

Another type of acceleration clause provides for payment at a 
stated day or sooner upon the happening of an event entirely dis- 

tinct from the collection of the instrument. Examples are: “ninety 
days after sight, or when realized”’; * “‘in twelve months, or before 

81 National Bank of North America v. Kirby, 108 Mass. 497 (1871); Taylor v. Ameri- 
can National Bank, 63 Fla. 631, 649, 57 So. 678 (1912); McCorkle v. Miller, 64 Mo. 

App. 153 (1895); Gillette ». Hodge, 170 Fed. 313 (C. C. A. 8th, 1909). 
® 25 Harv. L. Rev. 286 collects the cases. The principle is the same whether the 

acceleration provision is present or not. 

% Gillette v. Hodge, 170 Fed. 313 (C. C. A. 8th, 1909). 

* Cromwell v. Sac County, 96 U. S. 51 (1877); the authorities are collected i in 8 Cor- 

Pus Juris, 478, which cites a few cases contra. 
% Lowenstein v. Phelan, 17 Neb. 429, 431, 22 N. W. 561 (1885); Core v. Smith, 23 

Okla. 909, 924, 102 Pac. 114 (1909), semble; Gillette v. Hodge, 170 Fed. 313 (C. C. A. 

8th, 1909). 
% Held bad in Alexander v. Thomas, 16 Q. B. 333 (1851). 
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if made out of the sale of a machine’’; *’ “one year after date . . . 
this to be paid when any dividends shall be declared on . . . shares” ;** 

“Dec. 1, 1905; if crop . . . is below 8 bushels per acre this note 
shall be extended one year.” * If such a clause clearly does no 
more than give the maker a limited option to accelerate payment, 
then it is like the cases which permit him to pay a note off on any 
interest date. However, most of these instruments must be con- 

strued as making the instrument automatically due, if the machine 
is sold or the dividends declared or the crop sufficiently large, etc. 
Such instruments are not suitable for circulation. They violate the 
first principle of this article, because maturity is fixed by an act 
not incidental to the collection of the instrument. The “on or be- 
fore” and installment cases do involve such an incidental act. 
Here we cannot say that there is a principal maturity with accel- 
eration as an optional means of enforcing the principal obligation. 

There are two maturities of coequal importance, and one of them is 
uncertain and could not stand alone. The holder is under no duty to 

inquire into dishonor by nonacceptance or refusal to pay on demand, 
but here is an outside fact which obviously affects payment. Since 

purchasers of negotiable paper should not be required to investigate 
outside facts, these instruments are not properly negotiable. Also the 

value is speculative, for no one can tell in advance whether the con- 
tingent event will occur, yet if it does the investment is destroyed. 

Such an instrument has consequently been held in England not 
to be a valid note,*® but numerous decisions in this country repudi- 
ate the English case and uphold negotiability.™ 

The Negotiable Instruments Law provides that “instruments 
payable on or before a fixed or determinable future time specified 

therein” are negotiable.® It has been held in Iowa that this validates 
acceleration by a contingent event,® since the instrument is payable 

87 Held good in Ernst ». Steckman, 74 Pa. St. 13 (1873); Cisne ». Chidester, 85 Ill. 

523 (1877); Charlton v. Reed, 61 Ia. 166, 16 N. W. 64 (1883). 

88 Held bad in Brooks v. Hargreaves, 21 Mich. 254 (1870). F 

8° Held good in State Bank of Halstad ». Bilstad, 136 N. W. 204 (Iowa, 1912, N. I. L.) 
% Alexander v. Thomas, 16 Q. B. 333 (1851). 

% Cases in the preceding notes; and those collected in 1 DANtEL, NEGOTIABLE INn- 

STRUMENTS, § 43 ff.; 8 Corpus Juris, 138, note 75. See, also, Van Arsdale-Osborne 

Brokerage Co. v. Martin, 81 Kan. 499, 106 Pac. 42 (1910). 

# § 4 (2). 
% State Bank of Halstad ». Bilstad, 136 N. W. 204 (Iowa, 1912). Contra, Bright ». 

Offield, 81 Wash. 442, 448, 143 Pac. 159, 162 (1914, N. I. L.). 
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either on a fixed day or before it. By this argument any accelera- 
tion provision would be valid, yet, as we shall see, many such pro- 

visions are held invalid under the Act, and the Iowa court itself has 

construed the Act to forbid a chattel note with an acceleration pro- 
vision, because of uncertainty in time. It seems impossible that the 
Act would be held to permit notes payable ‘“‘in one hundred years 
or sooner when the peace conference is over’’; “‘in twenty years or 
when an aéroplane crosses the Atlantic.” This clause of the Act 
must be restricted to instruments which are literally payable ‘‘on 
or before’ a day without further contingencies, so that the holder 
or maker accelerates by his election; or else we must construe the 
clause in the light of the law merchant to include other acts of 
acceleration, if they are business acts incidental to the collection 
of the instrument. The clause cannot authorize uncommercial 
acts of acceleration. Indeed, the instruments just considered bear 
the aspect of agricultural paper rather than commercial. They are 
open to all the objections which can be urged against notes payable 
on a contingency without any fixed time limit. They ought to be 
regarded as simple contracts for the repayment of a loan on peculiar 
conditions, and not as paper to circulate as a substitute for money. 

JupcmMENT NOTES 

Notes authorizing any attorney of record to confess judgment 
on behalf of the maker if he does not pay at maturity are negotiable, 

both at common law ® and under the Negotiable Instruments Law.” 
However, if judgment can be confessed before maturity, negotiabil- 
ity is denied by decisions before *’ and after the Act.** A confes- 
sion of judgment before maturity does not accelerate payment in 

some states.*® It simply gives the holder an immediate judgment 
lien, which can be enforced by execution after maturity. In other 

* Towa National Bank v. Carter, 144 Iowa, 715, 123 N. W. 237 (1909). 

% The cases are collected in 8 Corpus Juris, 128. 

® § 5 (2). 
%7 Overton v. Tyler, 3 Pa. 346 (1846), is the leading case. Richards v. Barlow, 140 

Mass. 218, 6 N. E. 68 (1885), accord, is based on the old Massachusetts rule against 
acceleration provisions. 

% Milton National Bank ». Beaver, 25 Pa. Sup. Ct. 494 (1904); First National 

Bank of Elgin, Illinois ». Russell, 124 Tenn. 618, 139 S. W. 734 (1911); Wisconsin 

Yearly Meeting v. Babler, 115 Wis. 289, 91 N. W. 678 (1902). 

See other citations in 8 Corpus Juris, 128. 

Overton v. Tyler, supra. 
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states, execution can be levied at once.! In any case the note is 
changed before maturity into a non-negotiable judgment. Is 
this rightly held to make the note itself non-negotiable? The deci- 
sions to that effect have been vigorously attacked.’ 

The fact that an obligation may become non-negotiable does not 
necessarily prevent negotiability at the outset. A restrictive in- 
dorsement, like ‘Pay A only,” may prohibit the further negotiation 
of a negotiable note.!* Acceleration by conversion into stock be- 
fore maturity is analogous to conversion into a judgment, and is 
always held unobjectionable, as we have seen. There are two 
distinctions, however, which will perhaps account for the failure to 

apply the analogy. When a note is exchanged for stock it is sur- 
rendered to the obligor and safely out of circulation, in the hands 
of the man who is most interested in canceling it. If judgment is 
entered on a note before maturity, the note will perhaps have to be 
filed with the clerk of court (this depends upon local rules), but it 
is not in the custody of the obligor. Access to records is easy, and 
the note may get out and into the hands of a bond fide purchaser 
without notice, so that the obligor would have to pay twice. How- 
ever, this objection applies to notes payable on or before a fixed date 
at the option of the holder in whole or in part, which are held nego- 
tiable,! although a maker who had paid a large part to the payee 
might have to pay over again in full to an innocent indorsee. A 
further peculiarity of these judgment notes is that they oust the 

courts of jurisdiction, and, therefore, like arbitration agreements 

are regarded jealously and tied down within narrow limits. 

_ ACCELERATION IF THE HOLDER DEEMS HIMSELF INSECURE 

In view of the liberal attitude taken by the courts towards the 
acceleration provisions already considered, especially those depend- 
ent upon an outside fact, a note, payable at a fixed date or sooner 

‘fon demand at the option of the holder if he deems himself insecure”’ 

100 First National Bank of Elgin, Illinois v. Russell, supra. 

101 See “Are Judgments Quasi Negotiable?” Roscoe Pound, 43 Cent. L. J. 440 

(1896). . 
12 In the pamphlet, Some Observations on the Negotiable Instruments Act, William 

Trickett, Carlisle, Pa., 1916. 

18 nN. 1. L. § 36. 

104 Nn. 1. L. § 5 (4); and supra, pages 762-63. 

10 See supra, notes 46, 47, and infra, note 108. 
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should create no difficulty. Such instruments simply express mote 
fully the effect of paper payable on or before a fixed date at the 
option of the holder, which is clearly negotiable. It may be argued 
that the holder’s insecurity is an objective fact which must be 
proved to accelerate payment. However, the phrase seems mere 

encouragement, and he can exercise his option to demand payment 
whether he really feels insecure or not. The point is, that insecurity 
is the usual state of mind accompanying a demand by the holder 

before maturity, and so is naturally written in here. And even if 
actual insecurity is necessary, it is not an extrinsic fact which the 

holder needs to investigate in order to determine whether he can 
exercise his option. Subsequent purchasers need not inquire about 
the exercise of the option if they have no notice that it was exercised, 

for it is incidental, and the analogy of Dunn v. O’Keefe'}® once 
more applies. However construed, the instrument is suitable for 

circulation, more so than the ordinary note without an acceleration 
clause. The value is certain, and even the danger of insolvency is 
to some extent overcome. 

Yet the decisions at common law and under the act are almost 
unanimous against the negotiability of an instrument with this 

provision.’°’ The argument from common-law principles is that the 
valid acceleration provisions give the maker some share in the ac- 
celeration. Either the note is payable ‘‘on or before” a date at his 

option, or else it is due upon his default in the installment and 
similar cases. The holder may have an option too in the installment 
cases, but the maker must do something first. Here the time of 

payment is dependent entirely upon the option of the holder. This 
distinction seems to me purely technical, especially when the 
maker’s part consists in a breach of contract. There is no reason 

10 5 M. & S. 282 (1816). See page 761, supra. 
107 Some of the following cases involved “chattel notes,” and are indicated by ch. 

Kimpton ». Studebaker, 14 Idaho 552, 94 Pac. 1039 (1908, N. I. L.) ch. semble; Smith ». 

Marland, 59 Iowa, 645, 13 N. W. 852 (1882); Iowa National Bank v. Carter, 144 Iowa 

715, 123 N. W. 237 (1909, N. I. L.) ch.; but of. State Bank of Halstad v. Bilstad, 136 
N. W. 204 (Iowa, 1912, N. I. L.); Third National Bank v. Armstrong, 25 Minn. 530 

(1879) ch. semble; First National Bank of New Windsor ». Bynum, 84 N. C. 24 

(1881); Reynolds ». Vint, 73 Ore. 528, 144 Pac. 526 (1914, N. I. L.) ch.; Carroll, etc. 

Bank ». Strother, 28 S. C. 504, 6 S. E. 313 (1887) ch.; Bright v. Offield, 81 Wash. 442, 

450, 143 Pac. 159, 162 (1914, N. I. L.), semble; Puget Sound State Bank »v. Paving Co., 

94 Wash. 504, 162 Pac. 870 (1917, N. I. L.), approved in 15 Mic. L. REv. 512. See, 
also, 35 L. R. A. (N. S.), 392, note. Contra, Heard ». Dubuque County Bank, 8 Neb. 10 

(1878). 
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why the holder should not have an option as well as the maker. 
In either situation, the acceleration is incidental and should not 

affect an innocent purchaser. (Even if my third principle is re- 
jected with its Dunn v. O’ Keefe analogy, the inquiry into whether a 

demand has already been made is much less objectionable than an 

inquiry whether the maker’s father has died, or a machine has been 
sold. Yet such inquiries into outside facts are permitted by the 
courts, while a fact in the course of collection of the instrument is 

held fatal.) Furthermore, the authorities allow an option by the 
holder to accelerate payment on other instruments.’ In an ordi- 
nary demand note the time of payment is entirely within his con- 
trol. It.is plain that the judgment note cases are too peculiar to 
have any bearing on this matter of holder’s option. 

The Negotiable Instruments Law with its general ‘‘on or before” 

clause 1° certainly seems to settle this point and allow the holder 
an option, but the decisions since the Act continue to argue that 
the “insecure” clause makes the “time of payment . . . depend- 
ent absolutely upon the will and election of the payee” and “‘‘de- 
pendent on the future volition of’ one ‘other than the maker.” ”° 
Therefore it is said to be ‘“‘payable upon a contingency” ™ and in- 

valid under the last sentence of section four."“? That sentence has 

no proper application to these instruments, which fall within sub- 

division two of the same section." 
The decisions are particularly unfortunate in view of their effect 

upon the form of note sometimes used by savings banks, which fixes 
a date for payment and adds, “with the understanding that the 
said Bank may at any time before the expiration of said term call 

for the payment of the whole or any portion of said money, provided 

108 See notes 46 and 47, supra. To these may be added cases of a note payable in such 

installments as the holder may demand, where the time of payment is entirely within 

his control, and yet is held certain. White v. Smith, 77 Ill. 351 (1875); Stillwell ». 

Craig, 58 Mo. 24 (1874); President, etc. of the Goshen, etc. Turnpike Road ». Hurtin, 

9 Johns. (N. Y.) 217 (1812); Washington County Mutual Insurance Co. ». Miller, 26 

Vt. 77 (1853). 
109 § 4 (2), see note 113, infra. 

110 Puget Sound State Bank ». Washington Paving Co., 94 Wash. 504, 515, 162 Pac. 
870 (1917). 

1 Jbid., 511; Iowa’ National Bank ». Carter, 144 Iowa, 715, 123 N. W. 237, 241 
(1909). 

u2 “An instrument payable upon a contingency is not negotiable.” 

3 This allows instruments “payable . . . on or before a fixed . . . time.” 



776 HARVARD LAW REVIEW 

the same is wanted to pay depositors.” "* If the hostile attitude 
toward holder’s option is maintained, such a note would not be 
negotiable. 

CHATTEL NOTES 

The nature of these instruments and the form of the acceleration 
provision has already been discussed."* The effect is to give the 
holder a mortgage upon a chattel in the possession of the vendee 

as security for the note, and to accelerate payment if the maker 

does any specified acts which endanger the mortgage lien, such 
as sale, removal, or suffering a levy of execution. Very often the 

holder is expressly given an option to take advantage of the maker’s 

act, but such an option is to be implied in any case since the clause 
is clearly for his protection, if he thinks he needs it. The maker 

should not be regarded as having an option to accelerate payment 
by his own clear misconduct. Sometimes the holder is authorized 

to seize and sell the collateral, applying the proceeds upon the note, 

and being able to sue for the deficiency at once. Although, unlike 
the “insecure” cases, the maker does participate in the acceleration, 

it is clear that acceleration by this kind of option is more difficult 
to uphold than that in the installment cases when the holder merely 
sues. It is also clear that the maker’s act is less closely connected 

with the collection of the instrument than in the installment and 
other cases, where default of payment brings the acceleration pro- 

vision into play. Consequently, it is harder to bring these notes 
within the first principle of this article, and say that the act of 

acceleration is incident to the collection of the instrument. Other 

questions arise as to the rights of subsequent purchasers. If the 
holder can make the note due at once by seizure of a chattel, ex- 

trinsic evidence is necessary to prove whether the chattel has been 
seized or not. Therefore, if the purchaser is bound to inquire 
whether there has been acceleration, he will have to go into extrinsic 
evidence. 

Therefore, by the weight of authority these acceleration provi- 

sions are held to impair negotiability, as rendering the time uncer- 
tain and containing promises about the chattel which are “in addi- 
tion to the payment of money.” "* The time is said to be uncertain 

4 This form is used by the Boston Five Cent Savings Bank. 

us Page 749, supra. 
u6 Kimpton ». Studebaker, 14 Idaho, 552, 94 Pac. 1039 (1908, N. I. L.); Iowa Na- 
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because it is dependent upon the fact of whether the maker does 
sell or remove the chattel. The cases also show traces of a hostility 
to all chattel notes, with or without the acceleration provision.”” 

After considerable questioning, I have come to the conclusion 

that these notes are negotiable. The reasons for this view are like 
those presented in the discussion of the next topic on collateral, 
that the maker’s promises and the breach are really incidental to 
the collection of the instrument because of the importance of the 
security. A few cases take the same position."® 
A somewhat similar question arises with notes secured by a real- 

estate mortgage, which provides that if the maker shall do any act 

by which the value of the mortgaged property shall be impaired, 

the whole amount shall become due and payable. This would in- 

clude suffering or committing waste, failing to keep up insurance, 

and so forth. Such a note has been held invalid in Washington,”® 

but is regarded as valid in other decisions.!”° 

ACCELERATION BY DEPRECIATION OR SALE OF COLLATERAL 

This brings us at last to the validity of the provisions in the 
promissory note described on the first page of this article." The 
problem is closely related to that of chattel notes. The provisions 
are frequently contained in the notes, secured by collateral, which 
banks require borrowers to sign. Some of these notes allow the 
holder to sell the collateral at once if it depreciates and sue forth- 
with for the deficiency, without giving the maker an opportunity 
to furnish more margin. Others agree to deliver more collateral 

tional Bank ». Carter, 144 Iowa, 715, 123 N. W. 237 (1909, N. I. L.); but see State 

Bank of Halstad ». Bilstad, 136 N. W. 204 (Iowa, 1912, N. I. L.); First National Bank 

v. Carson, 60 Mich. 432, 27 N. W. 589 (1886), probably overruled by Schmidt ». Pegg, 

172 Mich. 159, 137 N. W. 524 (1912, N. I. L.); Third National Bank ». Armstrong, 25 

Minn. 530 (1879), semble; Reynolds ». Vint, 73 Ore. 528, 144 Pac. 526 (1914, N. I. L.); 

Carroll, etc. Bank v. Strother, 28 S. C. 504, 6 S. E. 313 (1887); Kimball v. Mellon, 80 

Wis. 133, 48 N. W. 1100 (1891), resting chiefly on other grounds. See 35 L. R.A. 

(N. S.), 392, note; L. R. A. 1915 B, 473, note. 

17 See note 3, supra. 

u8 Schmidt v. Pegg, 172 Mich. 159, 137 N. W. 524 (1912, N. I. L.), probably over- 

ruling First National Bank v. Carson, 60 Mich. 432 (1886); Heard ». Dubuque, 8 Neb. 
10 (1878); Joergensen v. Joergenson, 28 Wash. 477, 68 Pac. 913 (1902). 

119 Bright v. Offield, 81 Wash. 442, 143 Pac. 159 (1914, N. I. L.). 
120 See note 151, infra. 121 Page 747, supra. 

12 See Mumford v. Tolman; Benny v. Dunn; Continental National Bank v. McGeoch; 

all infra, notes 126 to 128. 
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to the satisfaction of the holder when demanded; on failure to do so 
the note matures at once, and the holder may exercise his power of 
sale if he desires.'% Occasionally, the maker is given the option of 
paying something on account instead of furnishing more security. 
Sometimes, the note provides that the collateral also secures any 
other obligation of the maker due to the payee, or even of any firm 
of which he isa member. The peculiar acceleration provisions of the 
obligations of the National Salt Company will be discussed later. 

The weight of authority holds these provisions for acceleration 
by depreciation of collateral to be fatal to negotiability, whether 

accompanied by a promise to furnish more collateral or not.’ 
There is, however, good authority in favor of negotiability.!** 

The provisions are said to violate three formal requisites: cer- 
tainty of amount, certainty of time, and the rule against a promise 
to do anything but pay money. Let us consider these in turn, re- 
membering, as we do so, the words of Judge Barclay of Missouri: !° 

23 Lincoln v. Perry; Commercial National Bank v. Consumers’ Brewing Co.; Holli- 

day v. Hoffman; Hibernia Bank v. Dresser; Kennedy v. Broderick; Finley v. Smith; all 

infra, notes 126 to 128. 

14 Commercial National Bank v. Consumers’ Brewing Co., infra, note 126. 

125 Tn note 156. 

1% Lincoln v. Perry, 66 Fed. 887 (C. C. A. 8th, 1895); Commercial National Bank ». 

Consumers’ Brewing Co., 16 App. D. C. 186 (1900); Strickland v. National Salt Co., 

79 N. J. Eq. 182, 81 Atl. 828 (1911); National Salt v. Ingraham, 122 Fed. 40 (C. C. A. 

2d, 1903); but see National Salt Co. ». Ingraham, 143 Fed. 805 (C. C. A. 2d, 1906); 

Holliday ». Hoffman, 85 Kan. 71, 116 Pac. 239 (1911, N. I. L.); Hibernia Bank ». 

Dresser, 132 La. 532, 538, 61 So. 561 (1913, N. I. L.). 

27 Benny v. Dunn, 26 Pitts. Leg. J. (N. s.), 382, 2 Lack. Leg. N. 135 (1896), prob- 

ably overruled by 260 Pa. 255, see note 128; Continental National Bank v. McGeoch, 

73 Wis. 332, 41 N. W. 409 (1889). But see Commercial National Bank v. Consum- 

ers’ Brewing Co., 16 App. D. C. 186, 203 (1900), semble. 

And several of the chattel notes held invalid allowed the holder to seize and sell the 

chattel before maturity, and sue for the deficiency, e. g., Smith v. Marland, 59 Iowa, 645, 

13 N. W. 852 (1882); Kimpton v. Studebaker, 14 Idaho, 552, 94 Pac. 1039 (1908, 

N. I. L.). South Bend Iron Works ». Paddock, 37 Kan. 510, 15 Pac. 574 (1887); but 

Iowa distinguishes a note allowing the holder to seize the chattel if he deems himself 

insecure, but not permitting sale till maturity. Bank of Carroll v. Taylor, 67 Iowa 572, 

25 N. W. 810 (1885). See notes in 35 L. R. A. (N. 8.), 392, and L. R. A. 1915 B, 473. 

28 National Salt Co. v. Ingraham, 143 Fed. 805 (C. C. A., 2d, 1906); Kennedy ». 

Broderick, 216 Fed. 137 (C. C. A. 7th, 1914, N. I. L.), — if in the judgment of the 

holder collateral depreciates and new collateral is not delivered on demand, note ma- 
tures at once; Finley v. Smith, 165 Ky. 445, 177 S. W. 262 (1915); Mumford ». Tolman, 

54 Ill. App. 471 (1894), 157 Ill. 258, 41 N. E. 617 (1895); Empire Nat. Bank v. High 

Grade Oil Refining Co., 260 Pa. 255, 103 Atl. 602 (1918). 
29 First National Bank of Springfield, Ohio v. Skeen, 101 Mo. 683, 687, 14 S. W. 732 

(1890). 
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“The law governing such paper is the outgrowth of the usages of com- 
merce. In determining disputed questions in its application it is often 
useful to recur to the objects and purposes of the law and to observe how 
far they may be promoted or defeated by the acceptance of any proposed 
construction of it. The reason of any law is its life, and a correct con- 
ception of its reason is oftentimes essential to a proper understanding of 
the meaning and tendency of the law itself.” 

The real question, therefore, is not whether a formal requisite 
is violated in theory, but whether it is violated in such a way as to 
raise serious objections; whether the acceleration provisions render 
the instrument more or less suitable for circulation among business 
men as a substitute for money. 

Uncertainty of Amount. — If the holder is authorized to sell the 
collateral before maturity, he must properly apply the proceeds of 
the sale toward the debt. Only the balance is then recoverable, and 
it is uncertain what that balance will be. The amount payable by 

the maker, either under a judgment or otherwise, is therefore said 
to be uncertain.“° A further uncertainty is created by words 

authorizing the holder to pay all expenses of the sale out of its 

proceeds."* 
A similar uncertainty as to the size of the deficiency is caused by 

a power to sell collateral at maturity, yet this is clearly valid.“ A 

distinction has been suggested in that the power to sell after ma- 

turity operates when the instrument has become “an ordinary 
contract for the payment of money” subject to equities, while the 
power to sell before maturity operates while the bill has negotiable 

privilege and value.’* This distinction overlooks the point, that 
the acceleration does cause maturity and render the note overdue 
as to persons with notice that it has occurred. Also, if the note 
mentions the collateral, all purchasers are put on notice that the 

collateral should accompany the note,™ and, if it is missing, that 
it has been sold. A prior holder could have sold it anyway without 
express power to do so—a wrongful act, of course, but affecting a 
later purchaser with notice of the existence of the collateral and not 

180 Lincoln National Bank v. Perry, 66 Fed. 887, 892 (1895); Continental National 

Bank ». McGeoch, 73 Wis. 332, 337, 41 N. W. 409 (1889). 

131 Continental National Bank v. McGeoch, 73 Wis. 332, 338, 41 N. W. 409 (1889). 
18 Arnold v. Rock River, etc. R. R. Co., 5 Duer (N. Y.) 207 (1856); N. I. L. § 5 (1). 

( us erm National Bank v. Consumers’ Brewing Co., 16 App. D. C. 186, 203 
1900). 

14 Holmes v. Kidd, 3 H. & N. 891 (1858). 
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impairing negotiability. There is no reason why the expression of 

the power should alter the result. In other words, sale before 

maturity has the same practical effect upon later purchasers as sale 
after maturity. 

If the note provides that the collateral also secures other obli- 
gations, then it may be that the absence of any collateral at- 
tached to the instrument would not be suspicious and would not 
throw a duty upon the purchaser to find out what had become of 

the collateral. Consequently, even though a prior holder had sold 

the collateral and applied the proceeds upon this very note, a sub- 

sequent purchaser ignorant of the rule would be able to recover in 
full. This is hard upon the maker, but ought not to prove fatal to 
negotiability. The same hardship might result in notes which give 
the maker or the holder an option for payment of the principal in 
parts before maturity. Such part payments would not affect a 

subsequent bond fide purchaser. Yet, as we have seen, such in- 

struments are negotiable.’ 

The obligation of the maker to pay the expenses of sale does not 
create objectionable uncertainty in amount. The sum which the 
holder of the note at the time of the sale receives is not rendered 
uncertain, for he obtains only the face of the note. Indeed, the 

clause makes the value of the note more certain, for it is not liable 

to diminution by unforeseen expenses. It is indeed true that the 

maker will pay more than the face of the note, but this also happens 
if he agrees to pay exchange or attorney’s fees, yet such agreements 

do not impair commercial certainty.'*” 

185 Held fatal to negotiability, as an order to do an act in addition to the payment of 

money; and as showing an intention not to have the note transferable, since this prom- 

ise runs to the payee alone. Hibernia Bank v. Dresser, 132 La. 532, 543, 61 So. 561 

(1913). Contra, Commercial Bank of Selma v. Crenshaw, 103 Ala. 497, 15 So. 741 

(1893); Empire Nat. Bank v. High Grade Oil Refining Co., 260 Pa. 255, 103 Atl. 602 

(1918). Difficult questions might arise about priority as to the collateral, should the 

payee hold several notes, and transfer them to different persons; but these might also 

arise if the agreement were oral and not on the instrument. This particular provision 

should not defeat negotiability, if the acceleration provisions do not. It does not per se 

put a purchaser on inquiry. For recent cases on such provisions see Torrance ». 

Third National Bank, 210 Fed. 806 (C. C. A. 3d, 1914); Mulert ». National Bank 

of Tarentum, 210 Fed. 857 (C. C. A. 3d, 1913). 

1% This analogy is pointed out in Commercial National Bank v. Consumers’ Brewing 

Co., 16 App. D. C. 186, 203 (1900). See pages 759 and 761, note 47, supra. 

87 N. I. L. § 2; Cudahy v. Bank, 134 Fed. 538 (C. C. A. 8th, 1904), quoted on page 

751, Supra. 
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In short, the provisions for a speedy sale of collateral do not 

create uncertainty in amount, but make it more certain that the 

holder will receive the full face value of the instrument, without 
reduction by either the insolvency of the maker, or the deprecia- 
tion of the collateral, or the cost of collection. 

Uncertainty in Time.— The acceleration provisions in these 

collateral notes do undoubtedly render the time of payment un- 
certain, but not more so than the other types of provisions already 
considered. It is objected that a note “which carries with it the 
probability, or even the possibility, that it may be partially or 

wholly extinguished before maturity” is not suitable for negotia- 
tion.#8 Every ‘“‘on or before” note, every installment note which 
falls due at once upon default, every note which gives the holder 
or maker an option to make part payments is open to just the same 
objection. This argument would wipe out acceleration provisions 
altogether. 

Another objection advanced to these collateral notes is that the 

acceleration is not caused by the maker, but “there is an uncer- 

tainty in the time of payment within the determination of the 
payee or his assignee.” *® This attempted distinction between 
holder’s option and maker’s option has already been considered,” 
and found to be baseless. Also, the instrument in question “is no 
more uncertain for practical purposes than a bill drawn, for ex- 

ample, ‘at sight,’ or ‘on demand,’ neither of which phrases has ever 

been held to diminish negotiability. Yet, with regard to bills so 

drawn, the holder exercises the unquestioned option of fixing the 
time when the direction to pay becomes absolute.” And, finally, 
the maker does participate in the acceleration in these collateral 
notes by his refusal to furnish more collateral, so that they would 
seem analogous to installment notes which are accelerated at the 
option of the holder after default by the maker. It may be argued, 
however, that the analogy is not sound, because the holder has 

unlimited discretion to determine when the security has depre- 
ciated, so that for all practical purposes maturity is within his sole 

188 Thayer, J., in Lincoln National Bank »v. Perry, 66 Fed. 887, 893 (C. C. A. 8th, 

1895). 
#89 Benny v. Dunn, 26 Pitts. Leg. J. 382, 384 (1896). 

M0 See page 774, supra. 
141 Barclay, J., in First National Bank v. Skeen, ror Mo. 683, 688, 14 S. W. 732 

(1890). 
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control. The general law as to drastic pledge agreements, how- 
ever, requires the pledgee to act in good faith for the pledgor’s ben- 
efit as well as his own, so that a dishonest or wholly unreasonable 
determination that the security is depreciating or that the addi- 
tional security is not satisfactory would not seem to bring about 
an acceleration which would have any legal consequences. There- 

fore, it seems incorrect to say that the holder has arbitrary power 
to cause acceleration. The power is given him for the purpose of 
making payment as certain as possible, and not for oppressing the 
maker. 

There are difficulties about certainty of time which are not raised 
by the cases to which we will return later. 

Furnishing More Collateral as an Additional Promise. — A third 
formal requisite which is said in several decisions to be violated 
by these collateral notes is the rule that a negotiable instrument 
must not contain an order or promise to do an act in addition to 
the payment of money. This is said to be the most serious objection 
to these collateral notes. One decision which was disposed to re- 
gard such a note as sufficiently certain in time and amount held 
it not negotiable, because of this power to demand more col- 
lateral and sell upon default. 

“The power here conferred is so uncontrolled and uncertain, and its 
exercise so completely subject to the contingencies of every passing hour 
from and after the very moment of execution and delivery, that . . . it 

. ought not to be sanctioned.” 

Another court says of this acceleration provision, 

12 Benny v. Dunn, supra. 

143 See the article on “ Drastic Pledge Agreements,” Murray Seasorgood, 29 Harv. L. 

REV. 277 (1916), which discusses many problems about these collateral notes outside 
the scope of my article. 

14 As in Holliday Bank v. Hoffman, 85 Kan. 71, 77, 116 Pac. 239 (1911, N. I. L.). 

148 See Commercial National Bank ». Consumers’ Brewing Co., 16 App. D. C. 186, 

204 (1900); Holliday Bank »v. Hoffman, 85 Kan. 71 (1911, N. I. L.); Strickland ». 

‘ National Salt Co., 79 N. J. Eq. 182, 188, 81 Atl. 828 (1911); and the chattel note cases. 
14 Commercial National Bank ». Consumers’ Brewing Co., supra, 204, 206. A 

special feature of the note in that case was that a third person was made the depositary 

of the collateral, and was given the power to decide when there was depreciation in its 

value, and what additional security or payments on account in lieu thereof were 

required. It would seem that it is fairer to the maker to give the power to a dis- 

interested bank than to the holder of the note. The trustee of a corporate mortgage 

occupies an analogous position. 
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“Tt would hardly be different if the note recited that it was secured by 
a chattel mortgage upon certain live stock and contained an agreement - 
that in case their value should depreciate and the holder should deem 
the security insufficient the maker would on demand execute and deliver 
to the holder a mortgage upon certain real estate for such amount as 
would satisfy the holder, and that otherwise the note should mature at 
once.” 47 

The installment notes are distinguished because there the accelera- 
tion is by the maker’s failure to pay money, here to do something 
else.8 Negotiable instruments are intended as a substitute for 
money, but here is a contract to deliver things, which is therefore 
considered to be a very different affair. 

Nevertheless, it is well to remember that negotiable instruments 
do sometimes contain promises to do something else besides pay 
money. For instance, the maker may agree to let the holder sell 
the collateral, or to authorize any attorney of a court of record to 
enter judgment against him, or to deliver cértificates of stock in 
exchange for the instrument.“* In many jurisdictions he may 
agree to allow the legal title of a chattel to remain in the holder 
until payment of the instrument.” Some of these allowable prom- 
ises are enforceable only at maturity, but not all. It is just the 
same sort of act, for instance, to deliver stock in exchange for a 

note as to deliver more stock to secure it. If one can be done be- 
fore maturity, why not the other? The question in every case is 
not whether the act is technically “‘additional” to the payment of 
money, but whether it is substantially so. If its real purpose is 
to aid the holder to secure the payment of money and protect him 
from the risks of insolvency, if it steadies the value of the note, and 

makes it circulate more readily, then it should not be fatal to 
negotiability. 

The promise to furnish more collateral is, it seems to me, such an 
incidental promise. The holder does not receive this collateral to 
keep after the instrument is paid. He gets it so as to be more cer- 
tain that the instrument will be paid, to make assurance doubly 
sure. Both the old and the new collateral must be surrendered 

47 Holliday Bank v. Hoffman, supra, 75. 

48 Tbid., 77. 

“9 N. I. L., § 5. The well-known common-law cases have already been discussed. 
‘They will be found in 1 Ames, Cases on BILts AND Notes, Chap. I, Sec. V. 

150 See note 3, supra. 



784 HARVARD LAW REVIEW 

when payment is received. If promises relating to the original 
security, ¢. g., power of sale at maturity or reservation of title, are 

allowable, why not a promise to supplement that security and 
enable it to fulfill its essential purpose of covering the amount of 
the note? 

The question whether the promise is enforceable before ma- 
turity does not determine whether it is additional, but only 

whether it renders the time uncertain, an independent problem 
already considered. A promise to furnish collateral at issue of the 
instrument may be included in it. Why not a promise to furnish 
it between issue and maturity? Such a promise for continued ade- 
quacy of the security is supported by authority, for example, a 

promise to insure mortgaged property or keep it free from waste,’ 
or even to mortgage future crops."* Therefore, the formal requisite 
as to additional promises is not violated by a collateral note. 
A strong argument for this view is made by Judge Baker in the 

United States Circuit’ Court of Appeals for the Seventh Circuit: 

“Two separate and distinct matters are involved. Each is to be con- 
sidered and interpreted as a complete entity, whether they be written 
upon one paper or several. An unconditional promise to pay a certain 
sum at a certain time is a matter apart from security by way of deed of 
trust or mortgage of land or pledge or mortgage of chattels. One is gov- 
erned by the law merchant, the other by property laws. The owner may 
rely, if he chooses, exclusively upon the promise to pay, according to its 
terms. Conditions for his benefit in the mortgage or pledge agreement 
may be availed of only in his capacity of mortgagee or pledgee; they are 
limited to the purposes of the mortgage or pledge; they cannot be read 
into the promise to pay, and so render a certain promise uncertain, con- 
vert a negotiable into a non-negotiable instrument. .,. . 

“But even if the two matters were to be read together, it is clear that 
the stipulations for additional collaterals and the sale of collaterals are 
pertinent only to the pledge part of the transaction, and that the only 
condition which could, in any event, be carried into the promise to pay 
part is the one by which maturity might be anticipated.” 

151 Hunter v. Clarke, 184 Ill. 158 (1900); Farmer v. First National Bank of Malvern, 

89 Ark. 132 (1909)... Des Moines Savings Bank v. Arthur, 163 Iowa, 205, 143 N. W. 556 

(1913, N. I. L.) distinguishing Iowa National Bank v. Carter, 144 Iowa, 715, 123N. W. 

237 (1909, N. I. L.), a chattel note case, which seems a close parallel. 

18 Commercial Bank of Selma v. Crenshaw, 103 Ala. 497, 15 So. 741 (1893). ‘See 

note 156. 

8 Kennedy v. Broderick, 216 Fed. 137 (1914, N. I. L.) 



ACCELERATION PROVISIONS IN TIME PAPER 785 

And a similar position is taken by Judge Carroll in the Kentucky 
Supreme Court: 

“Tt is quite usual to pledge collateral as security for the payment of a 
negotiable note, and we do not think that any narrow construction of 
the law should be adopted that would have the effect of impairing the 
use of this kind of security or that would deny to the holder the right to 
insist that if the value of the collateral deposited should become im- 
paired, the maker must strengthen it or else precipitate the maturity of 
the paper. This condition in the note is merely supplementary to the 
fixed and controlling promises and is really nothing more than additional 
security for the payment of the instrument. It is not, strictly speaking, 
‘an order or promise to do an act in addition to the payment of money,’ 
but is rather an order or promise to do an act that will better secure the 
promise to pay the money stipulated at the time fixed in the note. If this 
condition or promise would disturb the negotiability of commercial 
paper the effect would necessarily be to lessen the usefulness of collateral 
as security, because holders of paper would not be disposed to accept 
collateral, much of which has a fluctuating value, if they were denied the 
right to insist that its value should be maintained in an amount sufficient 
to serve the purposes for which it was accepted.” 

These two decisions and the cases in accord are therefore cor- 
rect in holding that the acceleration provisions in the usual bank 

collateral note do not impair its negotiability. The result should 

be reached both at common law and under the Negotiable Instru- 

ments Law, which does little more in relation to this problem than 
declare broad common-law principles.!* 

The application of the three fundamental principles of this 

14 Finley v. Smith, 165 Ky. 445, 453, 177 S. W. 262 (1915, N. I. L.). 
155 See note 128, supra. 

16 Interesting modifications of the usual collateral note problem are presented by 

the obligations which the National Salt Company of New Jersey issued in rgor. 

These were secured by stock of an underlying corporation, the United Salt Company. 

The maker agreed that until payment no contract or improvements of the underlying 

company for utilizing steam in the manufacture of salt should be mortgaged, encum- 

bered, or disposed of; that no money borrowed or advanced by the maker for improving 

or operating the property of the underlying corporation should be a lien against the 

assets thereof; that the underlying corporation should not dispose of its patent rights 

except for licenses upon a stated royalty. As this was essentially an agreement to 

maintain adequate security, it was rightly held not to impair negotiability. National 

Salt Co. v. Ingraham, 143 Fed. 805 (C. C. A., 2d, 1906). Contra, Strickland v. National 

Salt Co., 79 N. J. Eq. 182, 81 Atl. 828 (1911), non-negotiable as containing a’promisé 

to do an act in addition to the payment of money. And see National Salt Co. ». 

Ingraham, 122 Fed. 40 (C. C. A., 2d, 1903). 
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article ” clear up any further difficulties attending the negotiability 
of these collateral notes. The first principle required the accelera- 

tion of a negotiable instrument to be by an act incidental to the 
collection of the instrument by business methods. It is clear that 
security is closely related to the life of a negotiable instrument. 
The return of collateral is a kind of implied condition of the promise 
to pay a note or the order to pay a bill.“* The demand upon the 
maker to keep the collateral adequate or its sale upon depreciation 

may fairly be considered a part of its collection, as modern business 
goes, as much as presentation for acceptance or the demand for | 
payment. Consequently acceleration by such acts or the accom- 

panying default of the maker is as permissible as acceleration by 
nonacceptance or failure to pay on demand. 

As a result the second and third principles govern these notes. 
Since there are not two coequal maturities, but one main maturity, 
the fixed date of payment, with a merely incidental provision for 

acceleration, a purchaser can rely on the fixed date, and regard the 

instrument as not overdue until then,”® without troubling to in- 
quire whether any act of acceleration has taken place. This is once 

more analogous to the rule of Dunn v. O’Keefe ® regarding the 

acceleration of ordinary bills of exchange by nonacceptance, which 
does not affect subsequent purchasers without notice. On the 

other hand, holders having notice of the fact of acceleration, e. g., 

from the absence of collateral which ought to be attached to the 
instrument, are bound to regard it as overdue from the day the act 

of acceleration occurred, for purposes of the Statute of Limitations, 
letting in equitable defenses, and charging indorsers. Thus, no 

difficulties about uncertainty of time arise. 
It is worth noting that even when there is a duty to inquire about 

acceleration, the facts to be investigated are not truly extrinsic 
but part of the history of the instrument, very different from such 
events as the death of the maker’s father, which is a permissible 
means of fixing payment. Furthermore, the collateral notes lack 
the uncertain value of the death notes, or those payable “‘on or be- 

fore” a day at the maker’s option, or installment notes absolutely 

187 See page 756, supra. 

. 188 See note on produce bills of exchange in 32 Harv. L. REv. §60; also, 30 Harv. 

L. REV. 514. 
69 Mackintosh v. Gibbs, 79 N. J. L. 40, 74 Atl. 768 (1909). 

160 5 M. & S. 282 (1816); see page 671, supra. 
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due on default. The purchaser of a collateral note, so long as he is 
ignorant of any prior acceleration, can determine the price upon 
the basis of a fixed maturity, for he cannot be deprived of his in- 
vestment until then except by his own consent. 

The fitness of collateral notes with acceleration provisions to find 
a ready market is obvious. Some courts have objected to their 
length, having in mind the well-known phrase of Chief Justice 
Gibson," “A negotiable bill or note is a courier without luggage.” 
Judge Thayer remarked in 1895:' 

“Under existing decisions permitting negotiable notes to contain a 
stipulation authorizing the sale at maturity of collateral securities, and, 

‘in some states, authorizing the insertion of an agreement to pay ex- 
change and attorney’s fees, as well as a warrant to confess judgment, 
such instruments have already been burdened with all of the luggage 
which they can conveniently carry. . . . It is easy to foresee that, if 
parties are permitted to burden negotiable notes with all sorts of col- 
lateral engagements, they will frequently be used for the purpose of 

entrapping the inexperienced and unwary into agreements which they 
had no intention of making, against which the law will afford them no 
redress.” 

Judge Shepard** admits that “the simple, short documents of 
early custom have grown into elaborate documents full of collateral 

undertakings of every nature that the development of modern 
business and systems of credits could suggest” and that “many of 
these additions have clearly demonstrated their merits as beneficial 

aids to credit and commerce.” Nevertheless, “there must, at last, 

be some limit,” and he puts these acceleration provisions beyond 
the pale. Such reasoning is obviously unsatisfactory. 

It would certainly be unfortunate if a promissory note contained 
as many Clauses in fine print as an insurance policy, but it would 
seem that acceleration provisions are so advantageous to circula- 
tion that they should be retained, subject to judicial control over 
any clauses which operate as a forfeiture of the security. The 
oft-repeated epigram of Gibson has indeed “lost much of its apt- 

161 Overton v. Tyler, 3 Pa. St. 346, 347 (1846). 
1 Lincoln National Bank ». Perry, 66 Fed. 887, 894 (C. C. A., 8th, 1895). 
168 Commercial National Bank v. Consumers’ Brewing Co., 16 App. D. C. 186, 

201 ff. (1900). 

164 See “Drastic Pledge Agreements,” Murray Seasongood, 29 Harv. L. REv. 277. 
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ness since 1846,” ¥ and the modern promissory note with its care- 
ful safeguards against insolvency is no longer comparable to a 
courier without luggage, but rather to an automobile, fitted with 

every conceivable contrivance to prevent or repair a breakdown 
on the road.!® 

Zechariah Chafee, Jr. 

CAMBRIDGE, Mass. 

15 Holliday Bank v. Hoffman, 85 Kan. 71, 77, 116 Pac. 239 (1911). 

166 Space prevents the discussion of two topics closely related to the subject of this 
article: 

Incorporation of Mortgages into Notes. — The question whether the reference in a 

note to a mortgage or trust deed incorporates its acceleration provisions is unsettled. 

Properly it should not be incorporated unless the note is made subject to its terms. 

Mere mention is not sufficient, Many cases go further. In this article I have accepted 

for purposes of my discussion the view of a court that the acceleration provisions 

of the mortgage formed part of the note. If so, their effect upon its negotiability is 

the same as if actually written on the note. “Why should the courier who carries his 

luggage in a trunk be held to be not excluded from the negotiable class because he has 

no hand baggage?” Brooke v. Struthers, 110 Mich. 562, 574 (1896). Some references 

are: 32 L. R. A. (N. S.) 858, note; 15 Micu. L. Rev. 165; Lundean v. Hamilton, 159 

N. W. 163 (Iowa, 1916); Westlake ». Cooper, 171 Pac. 859 (Okla. 1918). 

Bonds. — Acceleration provisions in bonds have been more liberally viewed than 

those in promissory notes and bills of exchange, because of the strong mercantile 

recognition of negotiability. 2 MACHEN ON CorpPoRATIONS, § 1734 ff. There is 

reason to apprehend a narrower view, however, under the Negotiable Instruments 

Law, which apparently imposes its formal requisites on bonds, and so subjects them 

to the construction of the act which opposes acceleration by sale of collateral before 

maturity, etc., Ibid., § 1740. A. For a recent decision against negotiability under a 

statute similar to the act, see Crocker National Bank v. Byrne, 173 Pac. 752 (Cal. 

1918) criticized in 6 Cax. L. REV. 444. 
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IMPOSSIBILITY OF PERFORMANCE OF CON- 

TRACTS DUE TO WAR-TIME REGULATIONS 

I 

INTRODUCTION 

HE far-reaching control which during the period between the 
declaration of war and the signing of the armistice with Ger- 

many it was found necessary for the government to exercise over 
the production, consumption, and movement of commodities 

brought about an unprecedented disturbance of the ordinary con- 
tract relations between producers and consumers of almost every 

conceivable article of commerce. Whether a particular com- 
modity was found to be necessary for war purposes or was con- 
sidered nonessential, the need of the government for the one and 

the need of preventing labor and capital from being absorbed in 
the production or transportation of the other led to a drastic in- 
terference with the contracts of private citizens relating to each. 
As a general rule the parties to such contracts appear to have 
treated losses thus caused them as part of the fortunes of war, and 
hence litigation between buyer and seller growing out of this 
situation has up to this time, — so far at least as the reported 
cases show, — been of extremely rare occurrence. It seems not 
improbable, however, that this reluctance to litigate may be 

diminished now that the period of active warfare has come to an 
end; and, in any event, the problems presented by the war-time 
interference with contracts, whether or not they are to lead to 

litigation and hence to judicial decisions, are of a sufficiently novel 
character to be of considerable interest to the student of the law of 
contracts. 

Prior to the war, governmental interference with contracts was 
confined almost entirely to the enactment of laws, or of regula- 
tions and ordinances having the force of law, by virtue of which 
the making of certain subsequent contracts or the performance of 
certain preéxisting ones became illegal. That governmental action 

might render performance of a contract impossible rather than 
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unlawful was indeed recognized both by courts and by text- 
writers,’ but the cases in which governmental action had had this 
effect were comparatively rare. 
A somewhat different situation existed during the period of 

active warfare. Since the war was to an unprecedented extent an 
industrial as well as a military one, the control exercised over the 
industries of the country in the interest of war-making was of a 
sort for which no precedent can be found in the history of previous 
conflicts in which this country has been engaged. To some extent 
this was accomplished through the medium of regulations issued 
under some federal statute authorizing the executive to prohibit 
certain forms of business activity, such as hoarding of foods, ex- 
porting or importing without a license, etc., deemed to be detri- 
mental to effective war-making. Such statutes and regulations 
may present important legal problems with regard to the scope of 
the war power, the right to delegate legislative power and the 
like, but they do not involve the question with which this article 
is concerned, namely, that of governmental prevention as con- 
trasted with governmental prohibition. 

Prevention, rather than prohibition, was however, in the main, 
the order of the day. Thus while it was illegal to hoard food or to 
trade with the enemy, it was, although not illegal, in general im- 
possible to buy or sell toluol or wool, substantially the entire supply 
of which was taken over by the government, or to fill orders for 
articles deemed nonessential where these articles couldInot be pro- 
duced without large quantities of raw materials of a kind urgently 
needed for war purposes. It is with such cases of impossibility 
that we have to deal. 

Impossibility of performance is, in general, recognized by our 
law as an excuse for failure to perform a contract in a limited class 
of cases only, impossibility in law being by no means coextensive 
with impossibility in fact.2 How far, if at all, these limits should 
be extended by judicial decision where the impossibility is due to 
the act of the government, of which the judiciary is itself a part, 

1 See WiLuiston ON SALES, § 661, and cases cited. 
2 Impossibility of performance has been recognized as a defense where due (1) to 

a change in the law; (2) to death or illness in contracts requiring personal service; 

(3) to a destruction or change in the character of the goods to which the contract 

relates; (4) to a failure of the contemplated means of performance, the limits of this 

latter doctrine being very ill-defined. See WILLISTON ON SALES,’ § 661. 
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is a question on which there is naturally but little authority in 
view of the fact that governmental interference has, as has been 
stated, been normally of such a character as to present problems 
with regard to illegality rather than impossibility. It would 
appear, therefore, that courts are free to regard the problems 
arising out of governmental interference in war time as to a large 
degree sui generis, and that they need not adhere strictly in cases 
of this sort to the precedents which have been established in the 
law of impossibility of performance in general, but are at liberty 
to reach the results most consistent with justice and public policy, 
as long as these results can be attained with due regard to the more 
fundamental principles of the law of contracts. 

II 

REMOVAL OF SUBJECT MATTER OF CONTRACT BY 

REQUISITIONING 

The ordinary rules with regard to impossibility will, however, 
furnish an adequate solution to a number of the problems pre- 

sented by war-time governmental interference with contracts. 
Thus where a contract for the sale of specific goods has been ren- 
dered impossible of performance by the requisitioning of those 
goods by the government, there would appear to be no difficulty 
in treating the requisitioning of these goods as equivalent to their 
destruction and hence as excusing failure to deliver them accord- 
ing to well-settled contract principles. A recent English case * 

which takes this view of the matter would, no doubt, be followed 
in this country.‘ 

More difficult questions may, however, arise where the govern- 

ment has not taken over the title to property but has merely taken 
the right to its temporary use. A number of cases of this sort 
have arisen in England involving the effect on a charter party of 
the requisitioning of the use of a chartered ship by the government. 

Where the ship has been chartered for the purpose of making a 

particular voyage it appears to be the view of the English courts 
that a requisition which makes the voyage impossible puts an end 

3 In re Shipton, Anderson & Co., [1915] 3 K. B. 676. 
* A similar problem might arise in eminent domain cases in peace times, but emi- 

nent domain generally relates to real estate in regard to which the question is mate- 
rially affected by the doctrine of equitable title. 
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to the charter party,® thus giving to the act of the government the 

same effect which would be given to an act of God which should © 
bring about a similar “frustration of the adventure,” to use the 
common English term. 
A ship may, however, be chartered for a period of months or 

years rather than for a particular voyage. In such a case the use of 

the ship by the government would not necessarily be inconsistent 
with {the object of the charter; party any more than a temporary 
injury to the ship from perils of the sea would be. A majority of 
the House of Lords has accordingly held that the requisitioning 
of a ship which was under a charter having several years to run 
did not terminate the charter. In view of the length of the war 
and the fact that requisitioned ships were seldom returned to their 
owners during the continuance of hostilities, the result reached in 
this case has not escaped criticism,’ and in at least one case in- 
volving a time charter the English court of appeal has found it 
possible to distinguish rather than to follow it.® 

Til 

COMPULSORY GOVERNMENT ORDERS FOR PRODUCTION 

Instead of taking possession of the property which is the subject 
matter of the contract, the government might order the owner to 

make some use of the property, or of some other property neces- 
sary to the performance of the contract, which use would render 
such performance impossible. Thus Congress conferred upon the 
President the power to place with a manufacturer or other pro- 
ducer compulsory orders for war material, and required that such 
orders be given precedence over all other business.? 

If the government placed such an order with a manufacturer 
for a quantity of goods equal to the entire output of his factory, 
the effect of such order would be to render it impossible for him to 
perform any private contract he might have made which pro- 

5 See cases, cited infra, in connection with time charters. 

6 F. A. Tamplin S. S. Co. ». Anglo-Mexican Co., [1916] 2 A. C. 119. 
7 See 34 Law Quart. REv. 126. 

8 Countess of Warwick S. S. Co. v. Le Nickel Société Anonyme, [1918] 1 K. B. 372. 

® See National Defense Act of June 3, 1916, 39 Stat. aT L., c. 134, §§ 120, 166. 
Naval Appropriations Act of March 4, 1917, 39 Stat. aT L., c. 180, 1168; General 

Deficiency Act of June 15, 1917 [Public — No. 23 — 65th Congress (H. R. 3971)]; 
Emergency Shipping Fund provisions. 



IMPOSSIBILITY OF PERFORMANCE OF CONTRACTS 793 

vided either expressly or by implication for the production of 
goods in that factory, except by denying to the government order 
the precedence to which it was entitled by statute. It may be 
argued, therefore, that the case is one in which performance had 
become illegal, but the legal objection is not due to any impro- 
priety in the contract itself, but solely to the fact that, under the 
existing circumstances, performance could not be given con- 
sistently with the fulfillment of the legal duty of giving such pref- 
erence to the government order as was necessary in order to carry 
it out on time. Should the contractor have found some means 
of so increasing the productivity of his plant as to perform both 
his contract and the government order the law would have had no 
objection to his doing so. It seems more accurate, therefore, to 
treat the case as one in which the government order, because of 
the legal consequences attaching to it, made performance im- 
possible rather than as a case of illegality. The case is thus sub- 
stantially similar to the requisitioning, or, apart from the temporary 
character of the impossibility, to the destruction of the factory by 

an act of God, and has properly been treated as at least a suspen- 
sive defense for failure to perform.” 

In that case the court assumed that the defense was merely 
suspensive and that the defendant would have been compelled to 
perform after completing the government order, had the contract 
not been repudiated by the plaintiff prior to that time. It is be- 
lieved, however, that performance is not merely suspended but 
entirely excused provided the delay is a material one, since to re- 
quire performance after a long delay would be “not to maintain 
the original contract but to substitute a new contract for it.”™ 

Frequently, however, a government order did not require even 

for a time the use of the entire machinery of a plant. Where such 
was the case it would frequently have been possible for the manu- 
facturer to perform one or more of his private contracts without 
denying to the government order its statutory priority, but not 

to perform all such private contracts. It is believed that the 

10 Moore & Tierney, Inc. ». Roxford Knitting Co., 250 Fed. 278 (1918). 
1 Metropolitan Water Board ». Dick, Kerr & Co., [t918] A. C. 119. This case 

decides that a regulation of the Ministry of Munitions which made work on a reser- 

voir impossible for a considerable length of time did not suspend the contract for the 

work but terminated it. See, also, Andrew Millar & Co. ». Taylor & Co., [1916] 

1 K.B. 402, dealing with the effect of a temporary embargo. 
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weight of authority in closely analogous cases supports the view 
that the proper course for a manufacturer to have pursued under 
such circumstances would have been to have offered to each cts- 
tomer with whom he had a contract his pro rata. share of what 
could have been produced over and above the government order,” . 

assuming the case to be one in which, for the reason just stated 
above, the fulfillment of the contracts after the completion of the 
government order would not have been required. 

IV 

INTERFERENCE BY THE GOVERNMENT WITH MATERIALS 

NEEDED IN PropucTION — CoAL REGULATIONS 

Without requisitioning either the subject matter of the con- 
tract or the seller’s plant or tying up that plant by a compulsory 

order, the government might, however, make production no less 
impossible by interfering with the supply of some material essen- 

tial to production. Thus the President was given the right to 
regulate the distribution of coal and coke, and the Fuel Ad- 
ministration, to which this power was delegated, in the winter of 
1918 issued the well-known “‘heatless days” order by which no 

coal could be burned on certain days except by those engaged in 
certain essential industries; and subsequently, through codperation 
with other governmental agencies, a priority list was compiled, the 
effect of which was to make it impossible, in cases of shortage of 
coal, for industries classed as nonessential to obtain a supply ad- 
equate for normal production. Such regulations“ were from a 

#2 Such is the holding of a majority of the cases dealing with a similar question 

arising in connection with “strike clauses” in contracts. See McKeefrey 2. Connells- 

ville Coke & Iron Co., 56 Fed. 212 (1893); Luhrig Coal Co. v. Jones & Adams Co., 141 

Fed. 617 (1905); Oakman v. Boyce, 100 Mass. 477 (1868); Jessup & Moore Paper Co. 

v. Piper, 133 Fed. 108 (1902); Con. Coal Co. ». Mexico Co., 66 Mo. App. 296 (1896). 

Some of these decisions are rested in part on an alleged custom of the coal business. 

A similar view has been taken by the House of Lords with regard to the effect of a 

clause relating to impossibility due to war. Tennants, Ltd. 2. C. A. Wilson & Co., 

Ltd., 1917 A. C. 495. The following are contra: Hunter Finch & Co. »v. Zenith Furnace 

Co., 146 Ill. App. 257 (1909) aff’d, 245 Ill. 586 (1910); Coal Co. v. Ice Co., 134 N. C. 

574 (1904). 
18 See Food Control Act of August 10, 1917, § 25. Public — No. 41 — 65th Con- 

gress [H. R. 4961]. 
14 Such regulations are used merely for the purpose of illustration, and their validity 

under the act above cited is assumed. 
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practical point of view substantially equivalent to the temporary 
destruction of a factory dependent on coal for the running of its 

machinery, and yet inability to obtain coal would not in general 

be regarded as equivalent to the destruction of the factory in the 
eye of the law, even though such inability might be due to causes 
wholly beyond the manufacturer’s control. 

Ordinarily, however, a prudent manufacturer would at least 

have been able to obtain contracts for the supply of coal to him, 
and if the coal was not forthcoming would himself have had a 

remedy on those contracts; and where this was not the case the 
law, as between two innocent parties, allows the loss to fall upon 
the one who has agreed to give performance, the case not falling 
within the somewhat arbitrary classification of cases in which 
impossibility is recognized as an excuse. 

It is submitted, however, that a wholly different situation exists 
where the failure of the coal supply was due to action of the gov- 
ernment directed specifically at preventing the defendant from 
obtaining coal, or from using his own coal as in the case of the 
heatless day order. The question in such a case is not simply 
whether a party should be held liable on a contract which he has 
been unable to perform because of causes beyond his control, but 
whether the judicial branch of the government should hold him 
liable for failure to do an act which the executive branch, acting 

under legislative authority, had deliberately and designedly ren- 
dered impossible of performance. Such a holding would seem the 
veductio ad absurdum of the doctrine of the separation of powers. 
No doubt a contractor takes the risk not only of a declaration of 

war and of the general disturbance of business caused thereby 
including a shortage of essential materials due to war conditions. 
Thus, if, owing to the government’s war need for coal, the market 

was so restricted as to bring about a cut-throat competition be- 
tween consumers, those who failed to obtain coal would probably 
be unable to plead such failure as a defense for their own breach 
of contract. Such consequential injury brought about by govern- 

mental action is however very different from a direct governmental 
prohibition, and a defendant should not be held liable for the re- 

sults which flow necessarily and directly from the latter. At least 

where the contract was made prior to the enactment of the Food 
Control Act, performance should be excused on the ground that 
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the case is one, in the words of an English judge, ‘“‘where British 

(American) administrative intervention has so directly operated 
upon the fulfilment of a contract for a specific work as to transform 
the contemplated conditions of performance.” Whether or 
not a different result should be reached in case of an unqualified 
contract made subsequent to the passage of that act will be 
considered later in connection with the discussion of priority 
certificates. 

V 

Non-BINDING REGULATIONS ENFORCEABLE 

INDIRECTLY — PRIORITIES 

Thus far we have dealt only with requisitions under authority 
of law and with orders and regulations which it would have been 
illegal for the contractor or for the persons dealing with him to 
have disregarded. It is believed, however, that a similar effect 

should be given, at least in some cases, to orders of another sort 
where disobedience would not have been a criminal or even a 
prohibited act, but where the administration had been granted 
by Congress a power of compulsion amply sufficient as a prac- 
tical matter to necessitate compliance with the order in question. 
The recent English case of Hulton & Co. v. Chadwick & Taylor, 
is an example of this sort of order. The defendant in that case 
was granted a license to import pulp on condition that he would 
agree to use the pulp imported for the purpose of supplying two- 
thirds of the pre-war requirements of each customer. The plain- 
tiff had a contract for paper which would necessarily be made from 

imported pulp. The defendant refused to perform on the greund 
that he was prevented by the government from performing the 
contract according to its terms, and was under no obligation to 
perform a wholly different contract. The Court of Appeal ac- 

cepted this argument, saying that, although his use of the amount 
of pulp actually imported by him in violation of the agreement on 
which he had obtained his import license would not have been 

illegal, such a violation would undoubtedly have caused the gov- 

18 McCardie, J., in Blackburn Bobbin Co. v. T. W. Allen & Sons, Ltd., [1918] 1 

K. B. 540, 548. 

16 34 T. L. R. 230 (1918). 
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ernment to deny him the right to make further imports, “and thus 

he was practically prevented” from performing his contract. 
It does not appear from the case whether or not the defendant 

could by using the first instalment of pulp imported by him for 
the purpose of performing the plaintiff’s contract have performed 
that contract, even though subsequent imports would have been 

shut off by the government, and the language of the opinion is 
apparently broad enough to cover either alternative. If the re- 
fusal of further irnport licenses in case of noncompliance with the 
regulation would have made performance of the contract in ques- 
tion impossible, the decision is limited to a holding that impossi- 
bility of performance because of administrative prevention includes 
a case in which no prevention had actually taken place, but the 
administration had the power and the almost certain intention, if 
its regulations were disregarded, of taking action which would 
have prevented performance. 

Even if so limited the case lays down a doctrine which, if fol- 
lowed by American courts, may prove to be of considerable im- 
portance in this country, since our own administrative regulations 
were frequently supported by a potential rather than by an actual 

exercise of statutory authority, such statutory authority being 
however sufficient if exercised to have rendered performance of 
the contract in question impossible. 

It is by no means clear, however, that American courts will 
adopt this view of the matter. Such a view was in fact rejected in 
the only American case which has come to the writer’s attention 
in which the point was raised, this being the case of Mawhinney v. 
Millbrook Woolen Mills, Inc.” In that case the defendant had de- 

layed performance of a civilian contract because of demands by 
government officers that preference be given to work which the 

defendant had undertaken to perform for the Quartermaster Corps 

of the Army. It was admitted that the government might have 
placed an order with the defendant under section 120 of the 
National Defense Act, which order would have been entitled to 

priority under that act, and would have excused the defendant for 
his failure to carry out his contract, but the court held that what 
had been done did not amount to the placing of an order under 

that act and rejected the argument that the power of the execu- 

17 772 N. ¥. Supp. 461 (1918). 
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tive to place a compulsory order was sufficient to justify the de- 
fendant’s action. The language on this point is as follows: 

“Nor do I accept the argument that since defendant was presumed - 
to know that the government could commandeer its plant, the various 
requests for precedence, envisaged with the power to compel acquies- 
‘cence, showed what would be attained by exercise of the power if denied 
or obstructed and so were a form of order. Some of the vigor of this 
argument seems to depart when it is seen how equally available it 
would be to a party, willing to exploit its possibilities of war profits 
with intended evasion or downright violation of his civilian contracts.” 

It is possible to distinguish this case from the Hulton case since 
it is clear that in the Hulton case the government did not desire 
to cut off imports entirely but only to a limited extent. Appar- 
ently the only means of doing this was to enforce compliance with 
a nonmandatory regulation through an implied threat of complete 
prohibition, and hence the failure of the government actually to 
exercise its legal powers was no indication that the threat was 
not a genuine one. In the Mawhinney case on the other hand it 
might be argued that if the government had really needed priority 
it would have issued a statutory compulsory order. A very slight 
acquaintance with the actual practice of the government during 
the war is, however, sufficient to demonstrate that this latter sug- 

gestion is not in accord with the practical situation. For reasons 
which concern the administrator rather than the lawyer, the ad- 
ministration early adopted and rigidly adhered during the war to 
a policy of obtaining the priority urgently needed for governmental 

and other essential orders in the large majority of cases by non- 
mandatory directions based ultimately on the powers of compul- 
sion rather than by the actual exercise of the statutory compulsive 
powers. 

18 The court also rejected the argument that what was done was valid as an exercise 

of the war power of the President. This power is vested in him as commander in 

chief, and, according to the Civil War cases, relates to the conduct of campaigns and 

the administration of martial law at the seat of war, rather than to the taking of 

measures not sanctioned by act of Congress for the procurement of military supplies. 

Cf., Ex parte Milligan, 4 Wall. (U. S.) 2 (1866); Mitchell ». Harmony, 13 How. (U. S.) 

115 (1851). The changed character of modern war may have altered the ‘situation 

somewhat, but it would still appear to be true that, the power to raise and support 

armies being vested in Congress by the Constitution it is the function of Congress 

rather than of the President to provide for the issuing of orders to members of the 

civilian population to produce war materials, and that presidential orders of this sort 

must have some statutory basis, direct or indirect, to have any validity. 
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After a preliminary period of uncertainty the plan was adopted 
in September, 1917, of determining priorities by means of cer- 
tificates issued by the Priorities Committee of the War Industries 

Board under regulations drafted by that committee and approved 
by the Secretaries of War and of the Navy. These certificates 
were intended to be obeyed and were obeyed by the vast majority 
of the producers of the country, and the government possessed 
ample powers either by compulsory order or otherwise to compel 
compliance in any case in which compliance should be refused. 
No doubt under ordinary conditions it would be the duty of a 

producer to let nothing stand in the way of the performance of his 

solemn engagement short of actual compulsion by authority of 
law, but, under the peculiar conditions existing during the war, a 
refusal to act as requested by the executive until actually com- 
pelled to do so would have merely subjected the person refusing to 

the imputation of obstructing the government by a failure readily 
to codperate with it without in any way benefiting the other party 
to the contract. It would seem therefore that a court is taking an 

entirely artificial and unrealistic position in holding that a practice 
deliberately adopted by the executive and enforceable through the 
exercise of powers granted by the legislature will not be treated by 
the judiciary as governmental action which private citizens are 

justified in obeying. The refusal by the courts so to treat it will 
result, from the standpoint of defendants, in protecting only the 
unusually cautious and the unusually recalcitrant, and on the side 
of plaintiffs, in permitting the recovery by those few consumers 

only who had so little regard for the necessity of codperation with 

the government as to refuse to acquiesce in such codperation by 
the persons with whom they had made contracts. 

It may be urged however that while this argument may be 
sound under such circumstances as those presented by the Hulton 
case, it is inapplicable to the case of a voluntary contract between 
a producer and the government, since so to apply it would, as 
Judge Kelby suggests in the Mawhinney case, supra, enable pro- 
ducers to take the initiative in obtaining profitable contracts with 
the government and then to use such contracts as an excuse for 
disregarding their lucrative orders from private customers. 

It must be borne in mind, however, that it is not the mere ex- 

istence of the government contract but the insistence on the part 
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of responsible officials of the government that it be given pre- 
cedence which is relied on as a defense for the nonperformance of 
private contracts, and this only to the extent to which the giving 
of such preference made performance of those contracts impossible, 
the burden being on the defendant to prove that this impossi- 
bility existed. It is believed that where such was actually the 
case the question whether the initiative for the making of the 
contract came from the individual or the government should be 
immaterial. A court would scarcely refrain from holding a statu- 
tory compulsory order to be a defense because of proof that the 
defendant had not been unwilling to have the order placed with 
him; and it is the writer’s view that priority certificates were, 
in so far at least as they were issued on government contracts, 
administrative substitutes for compulsory orders, substantially 
indistinguishable in coercive effect, and properly to be held indis- 
tinguishable in their legal effect so far as they affect actions for 

breach of contract. 
Priority certificates were not, however, limited to direct or even 

indirect government orders but included under Class B priorities 
“orders and work which, while not primarily designed for the 

prosecution of the war, yet are of public interest and essential to 
the national welfare or otherwise of exceptional importance.” ?° 
Thus, for example, orders for the manufacture of farm implements 

were given an automatic B-2 rating.”” Such cases would appear 
to lie wholly outside the power to place compulsory orders under 
the war statutes previously referred to. The justification for the 
exercise of control by the administrative over the field could not, 
therefore, be based on those statutes. Its justification lay rather 
in the fact that the government had so far dislocated many im- 
portant industries by the unprecedented requirements of the war 
machine that it was essential to see that the surplus was so directed 

as to provide for essential needs. 
Legal means of enforcing priority certificates of this sort were 

not lacking, however. Thus few industries can exist without a 
supply of certain basic raw materials such as steel and copper, and 
control of these was early acquired by the government through 

agreement with the principal producers. Without questioning the 

19 See Priority Circular, No. 4, issued July 1, 1918. 

20 See above circular. 
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voluntary character of the codperation given to the government by 
these producers, it may be pointed out that the statutory powers 
of requisitioning, placing compulsory orders, and taking over plants 
furnished an ultimate legal basis for the control which was thus 
exercised. While there might in a particular case have been some 
question as to the power of the government to enforce by compul- 

sory order the priority which a manufacturer was directed to give 
to an order from a private corporation for threshing machines, 
there could be little doubt of the government’s power to control 
the country’s entire production of steel, of which there was a serious 
shortage, by placing orders for the entire output of the steel mills 
or even by taking over the mills themselves. This potential control 
was amply sufficient to compel the steel mills to allocate steel as 
directed by the government. 

In addition to this control over basic raw materials the govern- 
ment had an even more complete statutory control over coal,” 
transportation,” exports,” and imports, and a very effective con- 
trol over labor based in part on the administration of industrial 
exemptions under the draft laws,” and in part in the allocation of 
labor by the United States Employment Agency. 

In times of peace it would no doubt be a violent distortion of 
legal principles for the various departments of the government to 
use their powers for the purpose of enforcing the rulings of a sepa- 
rate branch of the government. It must be borne in mind how- 

ever that the powers granted by Congress in the acts passed to 

deal with the war emergency were conferred not for some specific 
purpose distinct from the activities of the government as a whole, 
but for the purpose of the national security and common defense, 
and further that these powers, although exercised by a number of 

%1 See Food Control Act of August 10, 1917, § 25. [Public— No. 41 — 65th Con- 

gress (H. R. 4961)], 
* See Army Appropriation Act of August 29, 1916, 39 Stat. aT L., c. 418, p. 619; 

Amendment to Interstate Commerce Act of August 10, 1917, [Public — No. 39 — 

65th Congress (S. 2356)]. Railroad Control Act of March 21, 1918 [Public — No. 

107— 65th Congress (S. 3752)]. 

% See Espionage Act of June 15, 1917 [Public — No. 24 — 65th Congress (H. R. 

291)]. 

*% See Trading with the Enemy Act of October 6, 1917, § 11 [Public — No. 91 — 

6sth Congress (H. R. 4960)]. 

25 See Selective Service Act of May 18, 1917, 40 Stat. AT L. 76 and amendments 
thereto [Public — No. 29 — 65th Congress (S. J. Res. 123)]. 
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different agencies, were conferred upon the President and thus 
united in him as a common head.* 

Moreover, the commodities or services dealt with by the various 
agencies were in the main those in which a serious shortage was 
created by the increased demands due to war conditions, and hence 
these commodities or services had to be dealt with, in Justice 
Holmes’ phrase, “like short rations in a shipwreck.” *” It thus 
became the duty of such agencies as the Fuel and Railroad admin- 
istrations to distribute the supply of coal and railroad cars in such 
manner as to give priority to those who would use them for essen- 
tial purposes. A determination by such a body as the Fuel Ad- 
ministration that one who was not codperating with an important 
government agency in abiding by the rules laid down by it in an 
endeavor to build the proper industrial foundation for the Army 
and Navy program was not entitled to such priority would seem 
to be a proper use of a discretionary power given for war purposes. 
Conditions were in general such that a mere refusal of priority with 
regard to fuel, labor, transportation, and the like was practically 
equivalent to a complete denial of the use of such commodities or 
services, and hence the fear of such a denial was quite sufficient to 
make a manufacturer feel that a refusal by him to comply with a 
priority certificate issued by the War Industries Board was, from 
a practical business standpoint, impossible.” 

If the arguments advanced above under IV are sound, such 

26 Even where the President was not given originally the right to delegate a par- 

ticular power conferred upon him to any agency he might choose, this could be done 
by him after the passage of the Overman Act of May 20, 1918 [Public — No. 152 — 

65th Congress (S. 3771)], authorizing him to make such redistribution of functions 

among governmental agencies as he might believe to be conducive to effective war 

making. 

27 See Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U. S. 373, 412 (1911). 
28 The following quotation from the Orricrat BuLietIn of November 2, 1918, 

page 3, although not relating to priority certificates, shows the manner in which War 

Industries Board regulations were linked up with the powers given to other agencies. 

“B. M. Baruch, chairman of the War Industries Board, authorizes the following: 

Manufacturers are prohibited from making any sales or deliveries [of lumber] except 

for essential uses. . . . 

“Each manufacturer is required to file with the priorities division of the War In- 

dustries Board a pledge in writing. .. . 

“Any manufacturer failing within 30 days after date to file the pledge above de- 

scribed, or to make application as provided, will thereby relinquish his right to the 

benefit of preferential treatment with respect to labor, or to assistance in obtaining fuel 

or to the automatic class rating for equipment, supplies and materials.” 
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deprivation of fuel, labor, transportation, etc., would, so far at 
least as it rested upon statutory powers, be a defense for non- 

performance of contracts. For the reasons above stated it is be- 
lieved that, under the doctrine of the Hulton case, the implied 
threat of such deprivation should be given the same effect, and 
that under war conditions it was immaterial that such an implied 
threat might be made by an administrative agency other than that 
to which the statutory power had been delegated, provided only 
that the circumstances were such as to cause a reasonable man 
to believe that the threat would if necessary have been carried 
out, 

The effect of priority certificates and other regulations and 
orders of the character under discussion as a defense in actions of 
contract raises, however, the question, which has already been re- 
ferred to in connection with the discussion of the Hulton case, 
supra, whether a contractor, in order to plead governmental com- 

pulsion as an excuse for failure to perform his contract, must show 
that the government had the power and apparent intention, in 
case of disobedience to its requests, not only to put him out of 
business for the future but to do so with sufficient dispatch actually 
to prevent performance of the contract in question. 

A contractor clearly should not be compelled to gamble on the 
possibility that the government’s action would be slow, but sup- 
pose, for example, that he needed nothing from the government 
but coal and had enough of that on hand to enable him to perform 
the plaintiff’s contract even-if by so doing he would have lost his 
right to obtain coal in the future. No doubt at first sight it may 
seem extraordinary to speak of a contract being made impossible 
of performance because of threatened action which would not if 
taken have prevented performance. Nevertheless, the effect of 
requiring performance of the contract in such a case would in 

general have been not only to put the defendant out of business 
and thus possibly to ruin him, but also to have made it impossible 
for him to perform his other contracts which might well have had 
a longer time to run and might have been capable of performance 
consistently with compliance with the order of the government if 
he obeyed that order instead of defying it. It is believed that 
under such circumstances it would have been, from a practical 
standpoint, impossible to perform the contract; and that such a 
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case should be held to fall within the general principle of govern- 
mental prevention above set forth.” 

It may, however, be thought that the argument previously 
developed, as applied to such acts as the issue of priority certifi- 
cates, must be limited to cases involving contracts entered into 
prior to the establishment of the priority system. One who, after 
that system had been put into operation and had become thor- 
oughly familiar to the commercial world, made an absolute con- 

tract to make and deliver commodities of a kind on which priority 
certificates were issued might be said to have deliberately taken 
the risk of this sort of interference. 

It may be doubted, however, if such was the real intention of 
the parties in the ordinary case. Business men no doubt fre- 
quently find it convenient to make sales in an informal manner 
without the drafting of elaborate contracts, and the absence of an 
explicit statement that the seller’s obligation was subject to gov- 
ernmental interference or priority certificates should not be held 
to make the contract an absolute guaranty of delivery. As 
Holmes, J., said in a recent case (8) in which the doctrine of im- 

possibility of performance was given a rather broad scope, “Busi- 
ness contracts should be construed with business sense, as they 
would naturally be construed by intelligent men of affairs.’’*° 

In a recent English case a contract to export aluminum made 

after war had begun and exports were restricted was treated as a 

contract to make reasonable efforts to obtain an export license.* 
It is true that to export without a license probably was illegal, 
which would not have been the case with regard to the giving 
priority to an order on which no priority certificate was issued. 

Nevertheless, if an agreement to export is not to be treated as a 
guaranty to obtain an export license,* it may fairly be argued that 

2° Cf. The Kronprinzessin Cecilie, 244 U. S. 12 (1917), in which the court held 

that a German ship was excused for failure to deliver a cargo of gold in England by 

the fact that, since war was imminent, there was grave danger that such a course 

would have resulted in the capture of the ship and in the detention of the German 
passengers. 

80 Tbid., 24. 
31 Anglo-Russian Merchant Traders ». John Batt & Co. [1917] 2 K. B. 679. See 

also Allan Wilde Transport Co. ». Vacuum Oil Co., Sup. Ct. Unoff. Jan. 13, 1919. 

% Such a guaranty would not be illegal, although it might have some tendency to 

cause the use of improper means to obtain such a license. See English case cited in 

preceding note. 
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an agreement to produce is not a guaranty that government regula- 
tions such as those relating to priority will not make production 

impossible. 
Wherever a court can thus find that a contract is not an absolute 

guaranty of performance, it is the contention of this article that 
performance should not be required by the courts of a defendant 

who had disregarded his contractual obligations because of ad- 
ministrative regulations aimed at the defendant or the class to 

which he belonged, where the government had the power and the 
apparent intention to enforce the regulations directly or indirectly 
in a manner which would either have made performance of the 
particular contract impossible or have interfered with the defend- 
ant’s business so drastically as to constitute what could fairly be 
called administrative coercion. 

It is possible that Congress may render the incorporation of 
such a doctrine in the common law unnecessary under present cir- 
cumstances by passing an immunity act which will protect per- 
sons who have complied with administrative regulations irrespec- 
tive of the existence of statutory authority for such regulations, 
and a precedent for so doing exists in the acts passed in 1863 and 
1866 with regard to things done during the Civil War, the con- 

stitutionality of which acts was upheld by the Supreme Court in 
Mitchell v. Clark. No doubt such a statute would simplify the 
situation and furnish a ready means of doing justice in cases where 
justice cannot be done by the courts in the present state of the law 

without straining that law. Nevertheless it is the writer’s belief 
that the courts can, if the facts with regard to the true character 
and scope of governmental action in war time are properly brought 

to their attention, deal with the matter of contracts in a manner 
which will in general protect those who have obeyed administra- 
tive regulations during the war period. 

E. Merrick Dodd. 
Boston, Mass. 

% 110 U. S. 633 (1884). 
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JURISDICTION TO ANNUL A MARRIAGE 

HE law has gone a long way from the theory that a valid 
matrimonial union is indissoluble. Whatever the church 

may say about remarriage of a party once married and divorced, 
the civil authority has no difficulty in saying that marriage bonds 
may be completely severed. It is now clear that power to dissolve 
a marriage relation by divorce belongs to the law where the parties 
are domiciled, and is based on the jurisdiction of a state to deal 

with the status of its citizens.’ 
Is the situation different when the relation of the parties is ended 

by a decree that the marriage was null and void, as distinguished 
from a divorce decree which dissolves it? In other words, does 

jurisdiction to annul a marriage differ from that of divorce? It is, 
of course, granted that any state if it pleases may treat two people 
as unmarried while within its borders. It may give a man a divorce 
whether he is domiciled there or not. Such procedure has been a 
national scandal. But his decree will not keep him out of trouble 
if he marries again in another state. In the same way a court could 
grant an annulment of marriage to any party before it, which, if 

in accordance with the local law, would entitle the party to the 
privileges and immunities of a single person within its borders. 
But this is not jurisdiction in what may be termed the international 
sense, in the sense in which the word is used in Conflict of Laws, a 
jurisdiction which will entitle the decree to recognition elsewhere. 
Does jurisdiction in this sense depend on domicile as does that for 
divorce? Eminent authority has so declared. Says Bishop:? 

“A suit to declare a marriage void from the beginning concerns the 
marriage status precisely like one to break the marriage bond for a post- 
nuptial delictum. Therefore it may be and should be carried on in the 
courts of the domicile.” 

That a suit for annulment concerns the marriage status there is 
no doubt, that it concerns this relation precisely like one to break 
off the tie for a postnuptial delictum is not so clear. The effect of 

1 Minor, Conruict oF Laws, § 88. 

2 2 Bishop ON MARRIAGE, Divorce AND SEPARATION, § 73. 
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‘a divorce decree and one of nullity are certainly different. It is 
true that after a divorce decree the parties become strangers in the 
eyes of the law. Each may sue the other as though no marriage 

had existed ;* the relationship by affinity is terminated;‘ the parties 
are no longer disqualified from testifying in a suit in which the other 
is concerned on the ground of interest;* the wife may be a competent 
witness in a criminal case against the former husband as to matters 
arising after the divorce. But there is real significance in the 
statement that the relation is destroyed “‘as if by death.”? It once 
had a lawful existence, of which the legal consequences continue 
even though the relation itself has terminated. Offspring born or 
conceived during the wedlock are legitimate; * personal choses of the 
wife, already reduced to possession by the husband remain his.° 
Communications between the parties made during the time of 
wedlock come within the rule excluding the admission in evidence 
of confidential communications between the husband and wife.! 
An annulment cuts deeper. The woman, after such a decree, 

can sue a seducer notwithstanding a form of marriage between 
them, which if valid would have defeated the action." Communica- 

tions made between the parties after the marriage and prior to the 
decree are not treated as confidential communications between 
husband and wife, and there is no prohibition upon their admissi- 
bility in evidence. The husband acquires no rights in the wife’s 
property.“ The woman may maintain an action against the man 
for the wrongful cohabitation.“ She is not entitled ‘to the home- 
stead exemption given a divorced wife.” Unless a statute protects 
them, the children of the parties are illegitimate.“ The divorce de- 

3 Carlton v. Carlton, 72 Me. 115 (1881). 
4 Kelly v. Neely, 12 Ark. 657 (1852). 

5 State v. Jolly, 3 Dev. & B. (N. C.) 110 (1838). 
® Long ». State, 86 Ala. 36, 5 So. 443 (1888). 
79R.C.L. 486. 
8 Wait v. Wait, 4 N. Y. 95 (1850). | 

® Lawson v. Shotwell, 27 Miss. 630 (1854). 
10 Griffeth v. Griffeth, 162 Ill. 368, 44 N. E. 820 (1896). 
1 Henneger v. Lomas, 145 Ind. 287, 44 N. E. 462 (1896). 

1 Wells v. Fletcher, 5 Car. & P. 12 (1831). 

1% Aughtie v. Aughtie, 1 Phillimore Ecc. 201 (1810). 
4 Blossom ». Barrett, 37 N. Y. 434 (1868). 

18 Floyd County ». Wolfe, 138 Iowa, 749, 117 N. W. 32 (1907). 

16 y BisHoP, MARRIAGE, DrvoRCE AND SEPARATION, § 277; 2 Ibid. § 1602. See 3 

Cornet L. Quart. 51, for collection of New York cases under the provisions of the 
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cree, in short, cuts off and destroys the ill-favored marriage plant, 
annulment tears it up by the roots. 

Through a great deal of the authority on this subject of annulment 

of marriage, there is nevertheless a failure to distinguish nullity and 
divorce suits. One judge has called an attempt to differentiate 
them a mere juggling with terms.’ That courts should often use 
the terms interchangeably and apply statutes provided in divorce 
cases to suits for annulment is not surprising; nor is it to be won- 
dered at that legislatures assume a common ground of jurisdiction 
for both. The common use of the terms is of long standing. Back 

in the time of Coke that venerable jurist, in commenting on a state- 
ment of Littleton’s concerning the effect of a divorce in the law of 

estates, explains that there are two kinds of divorce:"® 

“One @ vinculo matrimonii, and the other @ mensd et thoro.... 
Divorces @ vinculo matrimonii are these; Causd praecontracths, causd 
melis, causa impotentiae seu frigiditatis, causd affinitatis, causd con- 
sanguinitatis. . . . A mensé et thoro, as causd adulterii, which dissolveth 
not the marriage @ vinculo matrimonii, for it is subsequent to the 
marriage.” 

Blackstone”® also, instead of contrasting divorce and annulment, 
speaks of two kinds of divorce, and points out that a total divorce 
must be for some of the canonical causes or impediments existing 
before marriage. ‘For in cause of total divorce, the marriage is 
declared null, as having been absolutely unlawful ab initio, and the 
parties are therefore separated pro salute animarum.” The issue of 
the marriage thus entirely dissolved are bastards. 

Divorce in ecclesiastical law, and in the sense in which these 

writers are using the term, meant two things: first, divorce a mensa, or 

modern judicial separation, after which, as Coke says, “the coverture 
continueth;” second, annulment, which then as now was declared 

New York Domestic Relations law which seems to make nullity decrees in some cases 

speak from the time they are pronounced only. 

17 Mitchell v. Mitchell, 63 Misc. 580, 117 N. Y. Supp. 671 (1909). “A mere differ- 
ence in form” it was called in Turner ». Thompson, 13 P. D. 37 (1888). Perhaps it 

was in the particular case, where a woman who had previously secured a divorce in 

the United States on the ground of her husband’s incompetency, was seeking an 

annulment of the marriage, which had taken place in England. Being already free, 
she was in no need of a further decree. 

18 COKE ON LITTLETON, 235 a. 

19 y COMMENTARIES, 440 ef seq. 
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for causes existing prior to the marriage. All matters pertaining to 
the marriage relation were adjudicated in the ecclesiastical courts, 
and the doctrine of the church was firm against the possibility of 
dissolving a valid marriage. The theory was preserved by giving 
wide scope to the doctrines by which a marriage could be avoided. 
While it accomplished for the party the same practical results as a 
modern divorce, freedom from a burdensome matrimonial yoke, 
and was perhaps easier to get, the theory was entirely different. 
A marriage, said the ‘church court, had never existed.” Though 
in exceptional cases, beginning with the seventeenth century, mar- 
riages were dissolved by Act of Parliament, it was not until the 
Matrimonial Causes Act that an English court could decree a 
dissolution of a validly existing marriage.” 

Coke and Blackstone were not confused on the difference be- 
tween divorce and annulment, because divorce as we now have it. : 

in the law was unknown to them. If divorce in our day meant the 
same as in Coke’s, perhaps we should have no need to distinguish 
divorce and nullity jurisdiction. Since it does not, it would be well 
to keep the difference clearly in mind. With characteristic felicity 
of statement, Mr. Justice Holmes has used, in another connection, 
language applicable here:” 

“As long as the matter to be considered is debated in artificial terms | 
there is a danger of being led by a technical definition to apply a certain 
name, and then to deduce consequences which have no relation to the | 

grounds on which the name was applied.” 

It is clear that divorce and annulment do not affect marital re- 
lations in the same way. It is the contention here that as the results 

of the two differ, so jurisdiction for an action to nullify a marriage 
differs from that for divorce, and the difference is caused by the 

20 See the interesting discussion by J. W. Brodie-Innes, “Some Curiosities of Marriage 

Law,” 13 Itt. L. Rev. 183. See also Lord Bryce, “Marriage and Divorce,” 3 SELECT 
Essays IN ANGLO-AMERICAN LEGAL History, 782, 822 ef seq. 

% See Holdworth, “Ecclesiastical Courts,” in 2 Seect Essays iv ANGLO-AMERICAN 
LecaL History, 297 e¢ seg. Sir W. Page Wood, V. C., in Wilkinson v. Gibson, L. R. 

4 Eq. Cas. 162, 166 (1867); “. . . Whenever such expressions as divorce d vinculo 

occur, they always refer to cases where there never existed a vinculum, and the so- 

called marriage was never a marriage at all.” Sir William Scott in Proctor v. Proctor, 

2 Hagg. Cons. 292, 296 (1819): “The obligations of marriage might be suspended but 

could not be extinguished, the parties might be released in certain cases from personal 

cohabitation, but the relations of husband and wife still subsisted.” 

# Guy v. Donald, 203 U. S. 399, 406 (1906). 
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fundamental distinction between the objects of the two suits. It 
seems worth while to analyze the situation as it appears on princi- 
ple, then to ascertain how far court decisions and legislative enact- 
ments affect tlie result. 

Suppose that parties resident in state A have married there, and 
have lived (that is, have been domiciled) successively in states 
A, B, C, and D. Now while they are domiciled in D one of them 
seeks to have the marriage annulled. It would be an anomalous 
doctrine that would permit state D to declare the relations of this 
pair were meretricious throughout, to go back and change the whole 
legal effect of their relations prior to the time they became citizens 
of D. The man might have married his deceased wife’s sister, and 
the marriage might have been perfectly lawful in A, and in B and C 
as well. Is the effect of the D decree to proclaim the children for- 
ever bastards, to make confidential communications between these 

people subject to disclosure in any court, to render this man liable 
to an action by the woman? It is conceded, of course, that D can 

say, for whatever reasons that seem to it sufficient, that these 
parties, now domiciled within its borders, are no longer fit to live 
together as husband and wife, and can divorce them, free them from 

that time on. But how can it say that they never were married, 
when A, in which jurisdiction they lived when the contract took 
place, and which controlled their status then as fully as D does 
now, declared them husband and wife? Jurisdiction A would not 
and could not say that because a pair entered into the marriage 
relation as citizens therein, that another state in which they subse- 
quently became domiciled could not put an end to the status.” 
But A has fully as much right to take this ground as D has to say 
the status never existed. A court having a thing before it may, by 
a decree in rem, change rights in the thing the validity of which will 
be recognized everywhere. But no one would contend that such a 
court could effectively say that rights vesting under a prior decree 
in a different jurisdiction where the res then was, had never existed. 
So here: the marriage relation is the res, and is so treated in divorce 
actions. The court having the domicile of the parties has jurisdic- 

% See Harvey v. Farnie, L. R. 8 A. C. 43 (1882); Bater v. Bater, [1906] P. 209; and 

as recognizing an opposite doctrine, Hull ». Hull, 2 Strob. Eq. (S. C.) 174, 177 (1848). 

The court there opines that a South Carolina marriage may not be dissolved, though 

that of another state may. 
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tion in rem. But it cannot set aside what the former sovereign con- 
trolling the res has done. The Supreme Court of South Dakota 
seems entirely correct in holding that when first cousins were 
married in California, where they lived, and where such a marriage 
was legal, a decree of annulment could not be granted in South 
Dakota, where such a marriage was forbidden, even after the pe- 
titioner has made a home there.“ Corson, J., said: 

“The courts in this. state are clearly without authority under the 
general principles applicable to the law of marriages to annul a marriage 
legal and valid in a state where the same was contracted, and where the 
parties were domiciled.” 

The correctness of the actual result is emphasized by the cautious 
reservation, in a concurring opinion by Whiting, C. J., adopted by 
the remainder of the court, wherein he declined to express an opinion 
on the criminal liability of the parties for cohabitation in South 
Dakota. It could well be that while the California marriage could 
not be annulled, South Dakota could punish cohabitation of cousins, 

whether married or not, if such association was abhorrent to Dakota 
morals. 

If this position is sound, and jurisdiction to annul a marriage is 
not to be assumed by the law of the domicile of the parties, what 
law can decree it null and void? The logical answer is, that since the 
annulment goes back to the question of inception of the marriage 
status, it ought to be the law by which the status would come into 
being that should say that despite the form this man and woman 
went through they never became husband and wife.” It would 
not matter whether the parties at the time the question arises had 
become domiciled in another jurisdiction. The state pronouncing 
the decree of nullity is not seeking to affect a res over which it no 
longer has control; it is saying that no res, that is, marriage relation- 
ship, ever came into being. It certainly can do that, as well as 
it can control a judgment pronounced in one of its own courts. 
Further, the question should be referred back to this jurisdiction. 
In the matter of dissolving a marriage status, state X, where the 
parties are personally present, will not give a divorce decree to 

% Garcia v. Garcia, 25 S. D. 645, 654, 127 N. W. 586 (1910). 

5 This view is taken in a well-written note on the point in 26 Harv. L. REv. 253. 
The note writer probably, and the present writer certainly, is indebted for the idea to 

a suggestion made by Prof. Joseph H. Beale in his course on the Conflict of Laws. 

Payee age me nt ena 
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them if domiciled elsewhere, even applying the law of Y, their 

domicile. If they are to have a divorce they must go to Y to get it. 
A declaration of nullity is a more delicate matter than divorce, 

because of its effect on events between marriage and decree. The 
jurisdiction governing the marriage and no other should pronounce 
it annulled. 

The determination of the original validity of a marriage may in- 
volve two laws, if the contracting parties are married in a state other 

than that of their domicile. It is said generally, especially by Ameri- 
can authorities, that a marriage good where contracted is good 

- everywhere.” And there are many extreme examples in the Ameri- 
can cases where a marriage contracted out of the state has been 
declared valid, though expressly forbidden by the law of the con- 
tracting parties’ domicile.” If the law of the state where people go 
through a marriage form is not complied with, the first essential to 

the creation of a marriage status is lacking. If the lex loci celebra- 

tionis demands certain forms, declares certain people unfit to marry, 
or makes other requirements, it has jurisdiction to declare that the 
failure of parties to comply with what it deems essential prevented 
them from becoming husband and wife, and to declare their attempt 
null and void. 

But the place where a man and woman happen casually to be 
at the time of a marriage ceremony cannot have a final determina- 
tion of this matter of marriage. The marriage status both in its 

creation and destruction is of great importance not only to the indi- 
vidual, but also to the state where he makes his home.”® With the 

insistence of the law upon vigorous adherence to the right of domi- 

cile in ending the status, is it to be ignored entirely in the equal 
important creation? It is believed that the beginning of the marital 
relation is really a matter for the domiciliary law. But following a 

26 Minor, Conrtiict or Laws, § 77; Story, Conriict or Laws, § 113. 

27 Dudley v. Dudley, 151 Iowa, 142, 130 N. W. 785 (1911); Commonwealth v. Lane, 

113 Mass. 458 (1873); Medway v. Needham, 16 Mass. 157 (1819); Stevenson 2. 

Gray, 17 B. Mon. (Ky.) 193 (1856); Im re Wood’s Estate, 137 Cal. 129, 69 Pac. 900 

(1902); State v. Shattuck, 69 Vt. 403, 38 Atl. 81 (1897); Ex parte Chace, 26 R. I. 

351, 58 Atl. 978 (1904). 
28 That marriage relations are of consequence to the state has not always been the 

rule. In his interesting discussion on Marriage and Divorce, Lord Bryce shows how 

under the Roman law the entering and the leaving of the marriage relation was treated 

as the sole business of the parties themselves. 3 SELECT Essays In ANGLO-AMERICAN 
Lecat History, 782. 

ey. 
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general policy of encouraging marriage, and for reasons of con- 

venience, the law of the domicile says, usually, if the parties’ 
marriage is valid where contracted, that is sufficient to establish 
the marriage status.”® Devolution of personal property is according 
to the law of the domicile of the deceased at the time of his death, 
but only because the law of the situs of the property permits it so 
to go. The state of the situs can tax the passing by inheritance;*4 
it can, and sometimes does, change the rule so that its own statute of 

distributions governs the succession.” So in marriage the sovereign 
of the marrying party’s domicile may refuse to make him a married 
man despite a valid ceremony elsewhere. English courts say an 
Englishman will not be married by a ceremony of marriage valid 
where entered into, unless he has capacity to marry by English 
law. They hold that where the marriage is of a kind abhorrent to 
their ideas of morality and forbidden by English law, no marriage 
relation is created by a foreign marriage of an Englishman, though 
valid where celebrated.** Southern states have said that a ceremony 
of marriage of one of their citizens with a member of another race 
forbidden by their laws created no relation of wedlock,® even 
if celebrated in another state where permitted. Statutes frequently 
declare invalid marriages contracted abroad by the citizens with 
intent to evade the marriage laws of their domicile.** And in the 
case of persons married where there is no law, or no law of nuptial 
contracts, how can following the form of the law of domicile be 

effective to make them husband and wife, as text-writers often say,*” 

29 See a note on “Validity of Foreign Marriages,” 26 Harv. L. REv. 536, containing 

about the same idea as that expressed here. 

80 See Prof. Charles E. Carpenter in 31 Harv. L. REV. 905, 920, 921. 

1 Matter of Swift, 137 N. Y. 77, 32 N. E. 1096 (1893). For a statute, so doing, 

Iowa Cope Supp. § 1481 a. 
% Hurn’s Rev. Stats. oF ILLINOIS, 1917, c. 39, § 1. 

8 See the valuable discussion of the English cases in an article, “Capacity and Form 

of Marriage in the Conflict of Laws,” by Thomas Baty, 26 YALE L. J. 444. 

* Brook v. Brook, 9 H. L. C. 193 (1861). 

35 State v. Kennedy, 76 N. C. 251 (1877); Kinney ». Commonwealth, 30 Gratt. 

(Va.) 858 (1878); State v. Tutty, 41 Fed. 753 (1890). 
36 D. C. Cope, § 1287 (1902); Burns ANN., Inp. Stat., Revision of 1908, § 8367; 

Rev. Stat. MaIng, 1916, c. 64, § 10; Mass. Rev. Laws, c. 151, § 10. 

37 Minor, supra, § 77. The opinion of Huber, who is declared by Professor Lorenzen 

to have had “‘a greater influence upon the development of Conflict of Laws in England 

and the United States than any other work,” is interesting in this connection even 

though perhaps not of great importance. He says (translation by Professor Lorenzen): 

“Tt often happens that young people under guardianship, desiring to unite their secret 
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if it is not the law of that domicile after all, which is the real creator 
of the marital relation? 

There aré numerous cases in this country where, in various 
situations, the court at a person’s domicile has refused to recognize 
a marriage contracted outside his own state, in evasion of its laws, 
where the legislature has expressly, or in the opinion of the court, 
impliedly, announced the state’s policy against such union.*® Such 
results are from one standpoint unfortunate, for they render un- 
certain the marriage relation. But the adoption of the policy of 
refusing to recognize the marriage is a matter for each state to 
determine for its own citizens,*® and uniformity of ideas on this 
subject seems a long way off. 

To recapitulate: since annulment of a marriage differs so funda- 
mentally from divorce, in that while the latter severs the matri- 
monial bonds, the former declares they never existed, jurisdiction 
to render the nullity decree is not to be found where the parties at 
the time it is sought may be domiciled. Only the law by which 
the marriage came into being has power to annul it. If the place 
of contract, domicile at the time of the marriage and domicile at 

the time of annulment, are the same, no difficulty is presented. If 

the place of contract is another state, its law can say that the parties 
involved did not validly contract, and there is then nothing on 
which a marital status can be predicated. . Despite a valid ceremony 
by lex loci contractus, the then domiciliary law may say that no 

marriage status is created. But if the marriage can successfully 
run this gauntlet, it stands until dissolved by death or divorce. 

If there is jurisdiction over the subject matter as worked out in 

the above discussion, it would seem that-the proceedings would be 

desires through the bonds of matrimony, go to Eastern Frisia or to some other place 

where the consent of their guardian is not necessary to marriage. . . . They celebrate 

their marriage there and presently return home. I consider this a manifest evasion of | 

our law. Our magistrates are not bound therefore by the law of nations to recognize 
and give effect to marriages of this kind.” 13 Int. L. REv. 375, 410, 411. 

88 Pennegar v. State, 87 Tenn. 244, 10 S. W. 305 (1889). See cases cited in 26 Harv. 

L. Rev. 536. 

89 WHARTON ON THE CoNnFLICT OF Laws, 3 ed., § 1655. “Each State or nation 

has ultimately to determine for itself what statutory inhibitions are by it intended to 

be imperative as indicative of the decided policy of the State concerning the morals 
and good order of society to that degree which will render it proper to disregard the 

jus gentium of ‘valid where solemnized valid everywhere.’” Pennegar »v. State, 
87 Tenn. 244, 249, 10 S. W. 305 (1889). 
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as in any other action in rem, service on the respondent being neces- 
sary only for due process. The res would be the question of the 

marriage status, maritatus vel non. When the validity of a will is 
established by a court having jurisdiction, its determination is 

conclusive.” So here the existence or nonexistence of the marriage 
relation would be settled. Condemnation of goods in a revenue 
case, a grant of probate, and a decree in a matrimonial suit are all 

said to be judgments im rem, though the proceedings in form are 
in personam.™ 

When the authorities are examined, the conclusion is that the 
basis of jurisdiction has not been clearly-enough marked out to 
establish any definite rule. Statements may be found to the effect 

that in annulment, as in divorce, jurisdiction depends on domicile. 
These statements are practically all based on the same small group © 
of cited cases, which will be examined in more detail. 

English authorities state that the English courts have jurisdic- 
tion to declare a marriage a nullity in two situations: first, when the 

marriage was celebrated in England; second, where the respondent is 

resident in England at the date of the petition. The various text- 
writers state the rule in almost identical language and cite the same 
authorities in its support. That the state where the marriage was 
celebrated has authority to declare it a nullity was the view con- 
tended for above. It is supported by the text-writers just cited and 
several English decisions squarely on the point. In Linke v. Van 
Aerde“ the parties were not citizens, nor was either domiciled there 

when suit was brought, yet the court was clear it had jurisdiction. 

To the same effect are Simonin v. Mallac,“ where both parties 
were French, and Sottomayor v. De Barros,“ where they were 

49 Whicker v. Hume, 7 H. L. C. 124 (1858); Thomas v. Morrisett, 76 Ga. 384 (1886); 
WHARTON ON THE ConrFuict or Laws, 3 ed., §§ 595, 644. 

41 y Hatspury’s Laws or ENGLAND, 48, citing for probate proceeding Noell ». 

Wells, 1 Lev. 235 (1667); for matrimonial decree, Dacosta v. Villa Real, 2 Str. 961 

(1734), and Bater v. Bater, [1906] P. 209. 

# BisHop, supra, note 2; KEEZER ON MARRIAGE AND Divorce, § 56; 19 AM. AND 

Enc. Encyc. Law, 2 ed., 1219; 26 Cyc. 908. 

® Dicey ON THE ConFLict or Laws, 2 ed., 268; WESTLAKE’s Private Int. Law, 

5 ed., § 49; Footr’s Private Int. JURISPRUDENCE, 4 ed., 123; 6 Hatspury’s Laws 

OF ENGLAND, 265. 

“ 10 T. L. R. 426 (1894). 

4 2 Sw. & Tr. 67 (1860). 

46 3 P. D. x (1877). 
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Portuguese, but where in each case the marriage occurred in 
England.” 

To say that the residence of the defendant gives jurisdiction for 
annulment is opposed to the reasoning above and seems hard to 
explain. Dicey takes the statement from Westlake. In the cases 
which Westlake cites,** the judges are trying to establish that resi- 

dence as something less than domicile is sufficient to found the 
suit. In Roberts v. Brennan a decree of nullity was pronounced 
when the marriage had taken place in the Isle of Man, and respond- 
ent was domiciled, and served in Ireland. This case (which was 
undefended) doesnot seem to carry out the part of the rule requiring 
residence of the respondent, nor was the petitioner resident in 
England so far as the facts reported show. It will be remembered 

that the English Matrimonial Causes Act * vested in the royal 
courts all jurisdiction then vested in the ecclesiastical courts in 
respect to suits of nullity and other matters matrimonial. As 
pointed out by James, L. J., in the Niboyet case, the jurisdiction 
of the courts Christian was one over persons who by baptism 
became members of the church. Residence in the diocese, as dis- 

tinguished (from mere temporary presence was required to make 

one amenable to the orders of the spiritual authorities there, but 
nationality and domicile were not concerned. Furthermore, the 
diocese and the state were not necessarily coterminous. The 
Channel Islands, which are no part of England, the learned judge 

observes, are in the diocese of Winchester, and the Isle of Man is 

in the province of York; and many similar cases might be found on 
the Continent. 

Jurisdiction for divorce in England is based on domicile. This 
was not expressly required by the statute giving the court power 

to decree divorce, but with no precedents in ecclesiastical law to 

affect the question, the matter was decided on general principles. 
In the question of annulment, as in case of judicial separation,*! 
ecclesiastical rules obtrude. Requirement of residence of a defend- 

ant might conceivably be treated as an additional municipal require- 

47 Accord Brett, L. J., in Niboyet v. Niboyet, 4 P. D. 1, 18 (1878), and Sproule ». 

Hopkins, [1903] 2 Ir. 133. See also Bater v. Bater, [1906] P. 209, 220. 

48 Niboyet v. Niboyet, 4 P. D. 1, 9 (1878); Roberts v. Brennan, [1902] P. 143. 

49 20 & 21 Vict. c. 85, § 6. 

50 Le Mesurier v. Le Mesurier, [1895] A. C. 517. 

51 See Armytage v. Armytage, [1898] P. 178. 
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ment to what would be required for jurisdiction on general principles 

of law. An analogy for this could be found in divorce law. Resi- 

dence for a given period of one, two, or three years is a frequent 
statutory provision. This, by the prevailing view, is interpreted 
as an addition to the common-law requirement of domicile.” 

Presence of ‘the respondent within the limits of the jurisdiction 

or his appearance in court seemed to be necessary in order for the 
ecclesiastical court to proceed. This rule apparently has an 

historical foundation.” It is not a question of jurisdiction in the 
wider sense, but of the competency of this particular court. 

Since the English authorities insist strongly that the capacity 
of an Englishman to marry is governed by English law, it would 
be expected that English courts would assert their power to deter- 

mine annulment suits brought by persons domiciled there when the 

questioned marriage took place elsewhere. There is such authority 
both in England ® and Ireland.® 

8 Joseph H. Beale in 4 Iowa L. BULLETIN 3, 8, citing Jenness v. Jenness, 24 Ind. 355 

(1865); Johnson ». Johnson, 12 Bush (Ky.) 485 (1877); Tipton ». Tipton, 87 Ky. 

243, 8 S. W. 440 (1888); Pate v. Pate, 6 Mo. App. 49 (1874); Hopkins ». Hopkins, 

35 N. H. 474; (1857) Schonwald v. Schonwald, 2 Jones Eq. (N. C.) 367 (1856);$Dutcher 

v. Dutcher, 39 Wis. 651 (1876); Long ». Long, 18 Victorian L. R. 792 (1892). 

588 Williams v. Dormer, 2 Rob. Ecc. 505 (1852); Chichester ». Donegal, 1 Add. 
Ecc. 5, 19 (1822). 

54 The following from 11 Hatspury’s Laws oF ENGLAND, 507, note, seems to 

explain this further. “The Consistory Court of London from the time of Queen 

Elizabeth down to January, 1858, . . . was the only ecclesiastical court of first 

instance in England which was accustomed to entertain matrimonial and divorce 

suits from all parts of England. The origin of this jurisdiction was as follows: Prior 

to the reign of Henry VIII, a person might cite to appear in the ecclesiastical court of 

his own diocese a party residing in another diocese. By Start. (1531), 23 Hen. VIII, 

Cc. 9, parties were not to cite a defendant to appear in a court out of his diocese. The 

common law courts, however, held that this statute was intended to be merely for the 

benefit of the subject, and that if both parties to a suit were willing to have it tried in 

a court in a diocese in which one of them did not reside, they might do so. Suitors 

. . in heavy and important causes preferred to have their case tried in the Consistory 

Court of London. . . . In these cases the practice was for the petitioner in the suit 

to take up a residence for twenty-one day’s in the diocese of London, and then to 

apply to the Consistory Court to issue a citation to the proposed defendant in the 

suit. . . . If the defendant entered an appearance objecting under the Statute of 

Henry VIII to the jurisdiction of the court the suit was dropped; but if the defendant 

entered an appearance to the citation or took no notice of it, it was assumed that the 

party waived the objection to the jurisdiction, and the suit proceeded and was heard 

and decided in the London court in due course.” 
55 Bonaparte v. Bonaparte, [1892] P. 402; Bater v. Bater, [1906] P. 200. 

56 Johnson v. Cooke, [1898] 2 I. R. 130, commented upon in 13 Harv. L. REv. 604 
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If the English law would recognize the validity of foreign decrees 
of nullity of marriage, pronounced under the conditions under which 
an English court would take jurisdiction, some general doctrine 
of the requisites for a nullity suit might be said to be established. 
But in the important case of Ogden v. Ogden* the Court of Appeals 
held that a decree of a French court annulling a marriage in England 
between a Frenchman and an Englishwoman was not entitled to 
recognition in England, and the woman’s second marriage, entered 
into after the French decree, was rendered bigamous. But here 
the French court had as much basis for jurisdiction as did the 
court in Bater v. Bater, or the Irish court in Johnson v. Cook. In 

Simonin v. Mallac® a previous French decree of nullity was like- 
wise disregarded. The citations in cases and texts go back to Sir 
William Scott’s judgment in the case of Sinclair v. Sinclair in 
1798.°° To a suit by a wife the husband set up a decree of nullity 
of marriage, pronounced in Brussels on proceedings instituted by 
him. The marriage had taken place in Paris. Said the court: 

“A sentence of nullity of marriage . . . in the country where it was 
solemnized would carry with it great authority in this country; but I 
am not prepared to say, that a judgment of a third country, on the 
validity of a marriage not within its territories, nor had between subjects 
of that country, would be universally binding.” 

This seems entirely right — but it does not say, as Sir Gorrell 
Barnes in Ogden v. Ogden seems to cite it to say, that a foreign 
nullity is of no effect in England. The learned judge intimates that 
if a decree of nullity on the ground of impotence were given in 
either the court of the domicile, or where the marriage was cele- 
brated, it might be treated as universally binding. Why a decree 
on this ground is to be given special recognition is not explained. 
At any rate, the doctrine in the cases stated, that the decree of 

nullity of a foreign court is not conclusive in England is recognized 
to be the existing law. The resulting situation is certainly an 
unfortunate one, but is not the only instance of the English law’s 
refusing to recognize rights given under foreign law which it gives 
under similar conditions by its own. 

57 [1908] P. 46, 78 et seq. 58 2 Sw. & Tr. 67 (1860). 

*° 1 Hagg. Cons, 294, 297 (1798). 
6° 6 HatsBury’s Laws OF ENGLAND, 271; FooTe’s PrivaTE Int. JURISPRUDENCE, 

4 ed., 114; WESTLAKE, supra, 98. 
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Only a few American cases have raised the question of jurisdic- 
tion for annulment of a marriage, and they cannot be said, in 
spite of pretty flat statements of a rule in the texts, to establish 
any definite trend of authority. New York started out with a 
statement to the effect that 

. the lex loci which is to govern married persons and by which 
the contract is to be annulled, is not the law of the place where the 
contract was made, but where it exists for the time, where the parties 
have their domicil . . .”® 

a perfectly true statement as regards divorce, which the court was 
talking about, and which the reference to Story sustains. In a 
later case New York citizens went into Canada and went through 
a marriage ceremony. The girl was under age and subsequently 
the marriage was declared a nullity by the New York court. The 
point emphasized was that the parties were residents of New York. 
While the distinction between annulment and divorce was not made, 

and divorce cases were cited and relied on, yet the result is not 
improper. New York law has the final word in saying whether a 
marriage status was created between New York people. A later 
case on similar facts was decided by the Court of Appeals the same 
way.® The policy of these cases may or may not be right. They 
do not fit the American doctrine that a marriage good where cele- 
brated is good everywhere. But from a jurisdictional standpoint, 
if a state refuses to recognize a marriage status for its citizens when 
married outside the state in violation of its law, it has the power to 
do so. That is the only point here. 
A Vermont case,“ while relying on the statement found in 

Bishop, nevertheless presents the same facts, for the petitioner was 
a Vermonter when he married in Massachusetts. The New Jersey 
case of Blumenthal v. Tannenholz® denied the authority of a 
New Jersey court to annul a marriage which had taken place in 
New Jersey, which the complaining party alleged to have been 

* Church, J., in Kinnier v. Kinnier, 45 N. Y. 535 (1871). 

@ Mitchell ». Mitchell, 63 Misc. 580, 117 N. Y. Supp. 671 (1909). 

& Cunningham »v. Cunningham, 206 N. Y. 341, 99 N. E. 845 (1912). The case is 

criticized in 26 Harv. L. Rev. 253; Hall v. Hall, 67 Misc. 267, 122 N. Y. Supp. 4or 

(1910), was to the same effect, though it is to be noted that it does not appear therein 

where the parties were domiciled at the time of the marriage. 

* Barney v. Cuness, 68 Vt. 51, 33 Atl. 897 (1895). 

6 31 N. J. Eq. 194 (1879). 
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fraudulently made to understand a mere betrothal. The com- 
plainant was at the time of the marriage and suit a resident of 
Canada; the defendant’s residence was not shown. The court 

relied on Bishop’s requirement of domicile. It is hard to say any- 
thing about. the case further than respectfully to dissent from its 

conclusions. If New Jersey could not say that these parties had 
never gone through a marriage ceremony, no state could. The 
strongest case against the position taken in this discussion is another 
New Jersey decision, Avakian v. Avakian.® It was held that the 
New Jersey court had jurisdiction to annul a marriage contracted 
in England between a resident of Massachusetts and an Armenian, 

who at the time was on her way to New Jersey to take up her 

residence. Here was neither marriage in New Jersey, nor a party 
there domiciled at the time of the marriage. If the parties were in 
fact married at all, and the court assumes they were, there would 

not be a domicile in New Jersey at the time of the suit. Pitney, 
V. C., who delivered the opinion of the court, is not sure that 
domicile was necessary, since the defendant was present in court. 
This case would not support Bishop, either, and would seem to 
require only presence of the plaintiff and personal service on the 
defendant. It would have been a hard case on its facts to have 
decided against the petitioner. 

If any case could show the undesirable results of Bishop’s rule 
it is the Illinois court’s decision in Roth v. Roth." Roth, a subject 
of Wiirtemberg, came to Illinois, acquired a domicile, and there 

made his fortune. He was married, while in Illinois, to a woman 
who was also domiciled there. Later Roth went back to Wiirtem- 

berg, where he secured a decree of nullity of the marriage because 
he, as a subject of Wiirtemberg, had married outside the country 
without the sovereign’s consent. The Illinois court, while stating 

that the marriage was valid and binding there (as of course it very 
clearly was), held that the first wife was not entitled to a widow’s 

share in Roth’s Illinois property. Mulkey, J., said: 

“It was therefore, according to the general current of authority on 
the subject, entirely competent for the courts of that kingdom having 
jurisdiction of such matters to give effect to that law by annulling and 

setting aside the marriage... ”® 

% 69 N. J. Eq. 89, 60 Atl. 521 (1905). 87 ro4 Ill. 35 (1882). 

8 Tbid., 50. 
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The dissenting opinion of Walker, J., is worth quoting from: 

“Had any court having competent jurisdiction granted a divorce, then 
by abrogating the marriage contract she would have lost her rights to 
dower and heirship, because the contract was destroyed in all of its parts, 
and the parties absolved from its performance, and all rights under it 
destroyed and ended. But in this case there was no divorce, but it was 
decreed, in the teeth of our never doubted laws, to have been void.’ ® 

South Dakota, in a case already mentioned,” has clearly said it 
will not decree nullity of a California marriage, even though by 

the laws of the new domicile it would be invalid. Massachusetts 
has properly refused to recognize a nullity decree of a New York 
court, where the husband was domiciled, when the marriage took 

place in Massachusetts between parties at the time domiciled 
there.” While this decision does not decide on its facts where 
jurisdiction was to give a valid nullity decree, it opposes Bishop’s 
statement that domicile is the foundation. 

Finally, in Levy v. Downing™ the Massachusetts court refused 
to annul a marriage entered into by Massachusetts parties in New 
Hampshire. No Massachusetts statute declared the marriage void, 
though a New Hampshire statute said it was voidable. The court 
said that the marriage would stand until avoided in New Hampshire. 
The case comes to a different result from that reached in the 

New York cases cited,” but is not necessarily opposed on principle. 
Here was no declared policy of Massachusetts which would refuse 
to create a marriage status for its citizens upon a marriage good 
until the state where it took place declared it avoided. In New 
York there was, or the court thought there was. The Massachu- 
setts result is desirable, but since both the lex loci contractus and 
the lex domicilit are concerned in creation of the marriage state of 
these people, either could, by annulment, avoid the marriage. 

A recent Wisconsin case can hardly be sustained on this theory 
set forth above. The parties, who resided in Wisconsin, were 

married in Minnesota. One of them was an epileptic, and the 

marriage, by the Minnesota statute, was voidable, but valid until 

6 Bishop of course approves this case. See vol. 2, 35, note, of his MARRIAGE, D1- 

VORCE AND SEPARATION. 

7 Garcia v. Garcia, 25 S. D. 645, 127 N. W. 586 (1910). 
7 Cummington v. Belchertown, 149 Mass. 223, 21 N. E. 435 (1899). 

% 213 Mass. 334, 100 N. E. 638 (1913). 

% See supra, note 50. 
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avoided. In a suit for declaration of the validity of the marriage 
in Wisconsin a decree of nullity was pronounced.” It would seem 
that if this marriage was not contrary to Wisconsin law, the parties 
would be man and wife until Minnesota, the only state whose law 
was transgressed, set it aside. The Wisconsin court should have 
insisted, as did that of Massachusetts, that the parties go back to 
the state of the marriage if it was to be declared a nullity. 

Statutory provisions regarding annulment and their interpreta- 
tion by courts do not furnish much light as to the principle behind 
them. Early American statutes often used the term “divorce” as 
including both divorce and annulment, though the dissolution from 
legally existing bonds of matrimony was provided for at an early 
date.” Some of our states have no statutory provisions for annul- 
ment at all. Colorado makes a cause for divorce what would 
generally be treated as a basis for a nullity decree, but does not 
provide for annulment as such.” Without statute it has been 
recognized that there is general jurisdiction in a court of equity to 
decree null and void a marriage where the cause alleged is one of 
the well-known grounds on which equity gives relief in cases of 
contract.” The frequent situation is that certain causes for 
annulment are specified in a general chapter on “Divorce” or “Mar- 
riage and Divorce.” ”* Whether or not a one-year residence require- 
ment laid down for divorce suits is applicable to a nullity suit is 
the subject of a difference of judicial opinion.” Answering the 
question may be, as it was in the Minnesota case, a matter of 
statutory construction, rather than one concerning the nature of 
annulment. While domicile is enough to found jurisdiction for 
divorce, statutes generally require a person to be domiciled for a 
definite period before he can sue for a divorce. And when annul- 
ment is treated in the same connection, it may well be that such 
residence is required for this action too. On the ground that the 

™% Kitzman v. Kitzman, 166 N. W. 789 (Wis. 1918.) 

7 See 3 Howarp, History OF MATRIMONIAL INSTITUTIONS, 5 et seq. 

76 See Mitts, ANNOTATED Stat. 1912, c. 46, 977. 

7 26 Cyc. 908, and cases cited. det 

78 Comp. L. oF OKLAHOMA, 1900, c. 87; 1 BrRDSEYE, Comp. L. or N. Y., 1016; KEN- 
TUCKY STATS. 1915, § 260 et seg.; KANSAS GEN. Stat. 1915, § 7585. 

%” That the statute does apply: Eliot v. Eliot, 77 Wis. 634, 46 N. W. 806 (1890); 

Wilson v. Wilson, 95 Minn. 464, 104 N. W. 300 (1905). Contra, Montague ». Montague, 

25 S. D. 471, 127 N. W. 639 (1910), ANN. Cas. 1912 C. sor, and note collecting 
authorities. 
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legislatures had always treated the two together, the Washington 
court has held that a statute providing for service by publication in 
divorce actions applies to nullity suits.® Statutes of some states 
make requirements of annulment and divorce suits the same for 
both jurisdiction and procedure.*! 

In 1907 an act Regulating Divorce and Annulment of Marriage 
was approved by the Conference of Commissioners on Uniform 
State Laws and recommended for adoption. The first section of 
the act states the grounds for annulment. Section six provided for 
the court which is to hear the suits. Section seven says: 

“For purposes of annulment of marriage, jurisdiction may be acquired 
by personal service upon the defendant within this state when either 
party is a boné fide resident of this state at the time of the commencement 
of the action.” 

Section nine provides that where the plaintiff is a bond fide resident 
of the state and the defendant cannot be served within the juris- 

diction, there may be service by publication, followed where 
practicable by personal notice to the defendant. The draftsmen 
of this act were not troubled about the right of any other state 
than the one which created the marriage to annul it. But the diffi-_ 

culty is still present, is it not? If South Dakota annulled, because 

its table of degrees of consanguinity forbade a marriage contracted 
in California, where valid, would California or any other state * 
recognize the effect of this decree? If all the states would adopt 
the act, the matter would be conclusively settled, for section 
twenty-two provides that full faith and credit shall be given to a 
decree of annulment or divorce of another state when given in 
conformity with the jurisdictional requirements of the uniform 
statute. Recognition of another’s annulment decree, no matter 

where the marriage was created would be compelled by the mu- 

nicipal law of each state. But even with the great effort which 
has been made, there are still states which have not even yet 

adopted the Negotiable Instruments Law, the best known and most 

8 Piper v. Piper, 46 Wash. 671, 91 Pac. 189 (1907); contra, Bisby ». Mould, 138 Iowa, 

1s, 115 N. W. 489 (1908). 

& Igwa Cope, § 3183, and Cope Supp. § 3187 a; NEBRASKA Comp. STATS. 1903, 

§ 3167; Vrrcrnta Cope, 1904, § 2259. a 

& The act leaves to each state to establish its own table of degrees for consanguinity 

or affinity. 
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thoroughly discussed of all the uniform acts. It will be a long time 
before all legislatures get around to the Annulment and Divorce Act. 

Providing for annulment jurisdiction where the complaining 
party lives has great advantages over compelling him to go to the 
place where the marriage was created. It is expedient, convenient, 

certain. Why would not the best way be to drop the doctrine of 

nullity, with its relation back and bastardizing of innocent children 
and otherwise ignoring the existence of a fact, and include the 
common causes of annulment under divorce? The state where the 
party lives can then say that the marriage is at an end. While 
the law requiring recognition of such a decree is unfortunately some- 

what tangled, it probably is not as bad at its worst as what we 
may expect in the recognition of nullity decrees. 

Herbert F. Goodrich. 
STATE UNIVERSITY OF IOWA. 
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INTERNATIONAL TRIBUNALS IN THE LIGHT 
OF THE HISTORY OF LAW | 

“e wi law shall our land be built up and settled, and with 
lawlessness wasted and spoiled.”' These words of Nijal, 

the Icelandic lawgiver of the tenth century, might well come from 
the mouth of a twentieth-century advocate of international union. 

In those days, as in these, the problem was to put an end to fight- 

ing; only now the field is the whole world, and the fighting between 
nations. 

With law courts newly established and of doubtful powers, with 

private warfare everywhere prevalent, the desire of every wise man 
among that primitive people was not so much that he or his neigh- 
bor should get their rights, as that the land should not be despoiled. 

And in the long run Njal prevailed. There were failures of the law; 
Njal himself was burnt in his own house for a blood feud. But his 
death was atoned for according to law, and the slayers banished. 
The popular demand was for more law, more courts, and stronger 

ones; gradually private warfare ceased, and the land was built up. 

A similar evolution can be discerned in the history of many coun- 
tries, and is still going on wherever civilization is developing.” 

As the establishment of law courts is usually one of the first steps 
in the organization of national life, because the most imperatively 
called for,’ so the feature in the various plans for a league of nations, 
which makes the most urgent appeal, is the attempt to set up 
some tribunal to try disputes between states. 

Most of the objections now made to international tribunals 
were applicable to courts of law when they first were set up in 

primitive communities. Some of the more important of them are 

as follows: | 

1 THE Story or Burnt Nyjat (transl. by G. W. Dasent), 222. 

2 In a sketch dealing only with well-known facts, it has not seemed useful to give 

many references. Conclusions common to several authors have been stated without 

acknowledgment, even when the language of one of them has to some extent been 
borrowed. 

8 Bryce, StuprEes IN HisTtoRY AND JURISPRUDENCE, 281. 
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I. Lack of power in the league to prevent nations from making 
war without resorting to its tribunals, or from disregarding their 
decrees. iat 

II. Difficulty in getting a fair trial. 
III. Lack of principles on which to decide disputes. 
IV. The impossibility of submitting what are commonly called 

questions of “honor or vital interest.” 

I 

Among the many plans for a league, some have attributed to 
it power both to compel its members to submit their disputes, and 
to enforce obedience to the decisions of the tribunals. Others 
have attempted only to give the league the former power, leaving 
the enforcement of the decisions to public opinion or the volun- . 

tary intervention of other nations. Others again do not authorize 
the use of military strength in any case, but rely on the operation 
of moral and economic forces. The critics of these plans argue 
that no league can stop war unless it wields an overwhelming 
physical force, and that under none of these schemes would the 
league prove able to do so. If the power to enforce decrees were 
given in theory, it could not, they say, be exercised in fact. 

But here a glance at the history of legal institutions is instructive. 
Most of us live in surroundings so far removed from the primitive 
that it is hard for us to realize that courts of law flourished, and 

dealt with a multitude of cases in a manner satisfactory to the 
people, when their power of compelling obedience was so imper- 
fect as sometimes to touch the vanishing point.* In many early 
legal systems the court had little or no power either of obliging the 
parties to submit to its jurisdiction, or of enforcing the acceptance 
of its decrees; and whatever the powers attributed to the court, 

they were frequently defied with success, not only by evasion, but 
by force of arms. 

To prevent immediate bloodshed, by starting some sort of liti- 
gation as a substitute, and then to put pressure on the parties to 

~ 4 The condition of all law in primitive communities resembled that of international 

law at the present day. They are both examples of inchoate law, in process of emerging 

from the state of mere custom or ethical sentiment, and not yet fully effective. W. J. 

Brown, AusTINIAN THEORY oF Law, § 157. Gray, NATURE AND SOURCES OF THE 

Law, §§ 285, 287. 
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come to an agreement, was all that was at first attempted. The 
whole process was founded on voluntary submission and ended in 
voluntary agreement; the pressure was that of public opinion. 

These experiments succeeded only imperfectly in the beginning; 

but they succeeded more and more; and as time went on the courts 
acquired greater powers. 

If the power to prevent resort to violence in the first place was 
very weak, the ability to enforce decrees was in most cases en- 
tirely absent. There was no sheriff, no police force. The power 
of the members of the community to enforce obedience stood in the 

background; they seldom acted. Even where there was a king, his 
aid in carrying out judgments was not readily obtained. Among 
the Franks, for instance, judgment in certain cases was never en- 
forced, unless the parties had agreed that it should be, or a special 

petition was made to the king.® 
The principal method by which the community acted was out- 

lawry. In Iceland the declaration of outlawry ran thus: “He 
ought to be made a guilty man, an outlaw, not to be fed, not to 

be forwarded, not to be helped or harboured in any need.” ? 
The penalties denounced against the culprit are of the sort now 
called “‘economic.”’ So was the confiscation of goods which he also 
suffered. He was not directly threatened with force; though the 
fact that any person who slew him could not be prosecuted put him 
in a dangerous position. In Iceland this decree of outlawry appears 
to have been the only means of enforcing obedience to the court.’ 

In practice it was an extremely efficient means; but it was an in- 
direct one.® 

In much more highly organized states, after legal methods of 

enforcement were provided, powerful defendants ignored judg- 
ments with impunity. The records of the Court of the Star Cham- 

ber show that the repeated decrees of the courts were defied in parts 
of England as late as the end of the reign of Henry the Seventh.’° 

5 PoLtock, First Book oF JURISPRUDENCE, 3 ed., 24. PoLLock, EXPANSION OF 

THE ComMoON LAW, 145. Marne, Earty History or INSTITUTIONS, 38-41. On the 

power of public opinion in an imperfectly organized community, see JENKs, Law AND 

POLITICS IN THE MIDDLE AGES, 297. 

6 Jenks, History or ENGLisH Law, 9. Marne, INSTITUTIONS, 275. 

7 2 Burnt NAL, 235. 

8 Bryce, Strupres tn History AND JURISPRUDENCE, 281. 
8 y Pottock AND MAITLAND, History or ENGuisH Law, 26. 

1 SreLDEN Society, CASES IN THE STAR CHAMBER, pref., 61, go. 
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Not for a long time could the courts prevent private warfare. In 

England, and all over Europe, it persisted through the Middle 
Ages. The law had to compromise with the deep rooted feeling in 
favor of settling disputes with the sword. Trial by battle was 

adopted as a legal procedure; duelling flourished more or less 
openly. The former was not legally abolished in England until 
1819, and is said to have been practiced in the American colonies." 

Yet even while the fighting continued, the courts served their 

purpose in preventing more widespread bloodshed. The fact that 
the law was often defied, as it is to-day in semicivilized regions, 

did not prevent its being effective; in the main the law held its 
course and prevailed. In Iceland, as a direct result of Njal’s re- 
forms, in the constitution and procedure of the courts, they be- 
came so much more effective that soon the right to decide one’s 
disputes by.combat, which popular feeling had forced the courts to 
recognize, was formally abolished.” 

In short, the repression of private warfare was there and every- 
where gradual, but met with considerable success from the first 
establishment ofthe courts, and more and more as they grew 

stronger. In all probability, war between nations will likewise be 
repressed only gradually; international tribunals will not for a long 
time, if ever, be completely successful in preventing war. Yet that 
may not prevent their effecting their purpose in great and ever- 
increasing measure. 

II 

The difficulty of obtaining a fair trial is another objection fre- 
quently made to international tribunals. It is said that nations 
technically neutral are apt to be more favorably inclined toward 

some countries than toward others, or to be in fear of some power- 
ful neighbor, so that their representatives are likely to be con- 
trolled by influences in favor of one side. It is also said that the 
members of the courts, as well as the advocates, will be persons 
trained in diplomacy, who will take narrow views of international 
law, and connive at trickery in the conduct of litigation. 

This sort of argument proves too much. We all know how far 

11 NEILson, TRIAL BY ComBAT, 36, 328. LEA, SUPERSTITION AND FoRCE, 205-16. 

2% Burnt NjAt, pref., 158. CONYBEARE, THE PLACE oF ICELAND IN THE HIsTORY 

OF EUROPEAN INSTITUTIONS, 61. ‘ 
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from impartial juries frequently are, how much legal trickery goes 
on, even at the present day. Rich and powerful persons have in 
all ages had an advantage in litigation. In England in the four- 
teenth century, at a time of peace, it was stated that because of 
threats of violence in a certain district, “‘no writs or orders of the 

king will be obeyed and no jurors will dare to do their duty in those 
parts.” = The Court of Chancery was founded in that century to 
give relief from interference with justice by the powerful. So was 
the Court of Requests, called the Poor Man’s Court, in the fol- 
lowing century, and the Court of the Star Chamber, at first used 
by the king to bridle the strong and obtain justice for the weak, 
and later to establish his own arbitrary power.“ 

The preamble of the act of Henry the Seventh,® concerning the 
Court of the Star Chamber, recites that, 

“by unlawful maintenances, giving of liveries, signs and tokens, and re- 
tainders by indenture, promises, oaths, writing or otherwise, embrac- 
eries of his subjects, untrue demeanings of sheriffs in making of panels and 
other untrue returns, by taking of money by juries, by great riots and 
unlawful assemblies, the policy and good rule of this realm is almost sub- 
dued, and for the none punishment of this inconvenience and by occasion 
of the premises little or nothing may be found by inquiry, whereby the 
Laws of the land in execution may take little effect, to the increase of 
murders, robberies, perjuries and unsureties of all men living, and losses 
of their lands and goods, to the great displeasure of Almighty God.” 

In earlier days, with a weak executive or none at all, the difficul- 
ties of obtaining a fair trial were still greater. A peculiarity of 

primitive peoples, in which they resembled the “family of nations,” 
increased these obstacles. The community consisted of a small 
number of persons, or rather families,!” each one of which was con- 
nected with most of the others by the ties of blood or marriage, 

13 SELDEN SocrETy, CASES IN CHANCERY, 30. 

14 SELDEN Society, Jbid., pref., 22; Court oF REQUEsTS, pref., 15, 55. PoLLock, 

EXPANSION OF THE ComMON Law, 609, 81-85. 6 3 HEN. VII, c. 1 (1487). 

16 SELDEN SocrETy, CASES IN THE STAR CHAMBER, pref., 9. (English modernized.) 

17 The unit was not the individual, but the family. Gomme, Prmmttve Fotk Moors, 

16. Gray, NATURE AND Sources, §§ 277-78. 1 WESTLAKE, INTERNATIONAL Law, 

248. The proposal to effect a permanent union for any purpose between several fam- 

ilies must have seemed a dangerous experiment to their heads, each the unquestioned 

master in his own house. There are those who say nowadays that the natural limit of 

combination among mankind is the nation. But the conservative of long ago took a 

more logical ground when he asserted that the limit was the family. Indisputably 

that is a natural unit; all combinatins beyond it are more or less artificial. 
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which they considered more sacred than those which bound them to 
the state. To get a court no member of which was related to either 
suitor was difficult, and to exclude every person who was connected 
by friendship or interest with one of them was hardly attempted. 

With the present reaction against everything savoring of diplo- 
macy, there is little reason to fear that parties to international dis- 
putes will be entrapped in technicalities. Yet, if such a danger 
exists, we find that the same objections might have been justly 
raised to the early courts of law. In all primitive courts the merits 
of the case had apparently little to do with the decision. Every- 

‘ thing depended on technicalities; the slightest slip in the procedure 
was fatal. There was no inquiry into the facts except by the oaths 
of the parties, or by ordeal. Yet such a trial was felt to be prefer- 
able to private warfare. Public opinion probably operated, more 
than now appears, to prevent false oaths and tricks of procedure; 
and these irrational ancient modes of trial were good, at least, for 
reaching the practical result of checking the desire to fight.1* Not- 
withstanding glaring imperfections in the courts, few persons, from 
those early days to this, have proposed their complete abolition. 
The movement has always been in the direction of more law and 
more courts. 

It is noticeable that objections to the establishment of new courts 
have usually come from the powerful.!® No doubt in early times 
the man of great strength and skill in arms felt able to defend 
himself and avenge his injuries, without resort to the new-fangled 
devices of the law, with all their risks. So in international 
affairs, the greater our opinion of our ability to take care of our- 
selves the more critical our feeling will be toward any international 
union. The attitude of Germany before the war was an illustration 
of this tendency.” 

The desire for some sort of league is probably more intense in 
small countries than among the subjects of the Great Powers; 
the small countries cannot fight, and need a league to secure their 
rights. Since the war, however, the subjects of the greatest nations 
are beginning to doubt the advantages of being left free to fight 
for whatever they may think their rights. 

18 THAYER, PRELIMINARY TREATISE ON EVIDENCE, 10. 

19 SELDEN Society, Court or REQUESTS, pref., 15, 17. 

20 Murr, NATIONALISM AND INTERNATIONALISM, 185, 186. 
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Ill 

A really serious objection to all international tribunals is the 
scarcity of principles on which to. decide the disputes that may 
arise. Most plans for a league recognize this, and provide that 
certain classes of disputes, on subjects with regard to which recog- 
nized rules exist, are to be dealt with by a body acting as a court of 
law, while others are to go before a board of conciliation, which 
renders its conclusions in the form of recommendations. 

It is interesting to observe that the judges in early times 
acted both as conciliators and as a court; and that the scantiness 

and indefiniteness of the laws which they administered seem to 
have interfered but little with the satisfactory operation of the 
tribunals. The difficulty was felt to be not so much in ascertaining 
a man’s rights as in obtaining them. The procedure was every- 
where more important than the substantive law; and with the pro- 
cedure and the constitution of the courts most of the written law 
was concerned.” 

With respect to substantive rights there was a body of custom- 
ary law, pretty generally understood, but indefinite and not re- 
duced to writing. Whenever it was necessary to lay down a legal 
principle the judges and the parties would accept the opinion of 
anyone whom they respected as a learned man.” This corresponds 
very nearly with the situation to-day in a vast domain of inter- 
national law. More or less vague principles are generally recog- 
nized, which are not precisely stated anywhere except in text- 

writers of self-constituted authority. Yet in a large class of cases 
a decently impartial tribunal would find little difficulty in reaching 
a conclusion. The result often depends principally on the investi- 
gation of facts. 

The history both of early courts of law and of modern interna- 
tional arbitrations shows that the legal rules to be applied, as well 
as the means of enforcing judgments, may be left somewhat in- 
definite without preventing the judicial machinery from working 
effectively. In international arbitrations, when once a question 
has been submitted, a conclusion has always been reached, and 
that conclusion, though frequently unsatisfactory to one side, and 

1 MAINE, INSTITUTIONS, 252. 

#® y STEPHEN, History or Criminat Law, 52. 
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sometimes rendered by a divided court, has almost always been 
accepted.¥ 

It is important, however, in international disputes, just as it 
was in quarrels among a primitive people, that where the parties 
may be reluctant to submit the question in the first place, the pro- 
cedure and the composition of the court should be fully and pre- 
cisely regulated. The court and the procedure must be ready; no 

party must be given an excuse to refuse to submit on account of 
any doubt as to either of these requisites for the commencement of 
litigation. The existence of a well-known procedure which pro- 
vides an honorable way of accommodation may make all the dif- 
ference between a fight and no fight. When once the fight has 
been postponed and the dispute submitted to a tribunal, the 
danger is generally past. 

In those cases which, for lack of rules by which to decide 
them, cannot be submitted to a court acting judicially, — and 
to the practice of early courts suggests that they need not be so 
numerous as is often supposed, — if submission is once made to a 
board of conciliators.having a settled composition and procedure, 
their recommendations will seldom be disregarded in the end. 

That the recommendations of mediators or conciliators have fre- 
quently failed heretofore, may fairly be attributed to the fact that 

s the mediator has been a single individual or government, and has 
not had behind it international public opinion, much less any 
machinery, even imperfect, for bringing such opinion to bear. If 
the recommendation of the board is not accepted as it stands, it 
will at least be apt to lead to a settlement. 

IV 

An objection to the judicial settlement of international disputes, 
less urged than formerly, is the alleged impossibility of submitting 
questions which are deemed to affect the “honor or vital interests” 
of a nation, — terms of a very indefinite scope. 

To have exempted from the jurisdiction of early courts all 
disputes affecting the honor or vital interests of the parties would 
have reduced the courts to nullities. In the beginning, the sub- 
mission of any question was more or less a voluntary matter; but 

% SENATOR Knox, Speech in Senate on League of Nations, March 1, 1919. 
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it was with just that sort of disputes that the courts were intended 
to deal. Their great object was to prevent the blood feuds follow- 
ing on murder; and what could be more a point of honor than to 
avenge one’s kinsman? 

Doubtless the belief of one or both the parties that their honor 
or vital interests were concerned, often caused them to defy the 
courts; and often their defiance was successful, even after the 

courts had in theory power to compel obedience. Such a state of 
affairs has existed recently in Corsica and Kentucky. But that 
was not because the law gave immunity. Another kind of point 
of honor, that of the duelling code, came later into prominence, 
and was the occasion of much private warfare. But no court in 
English-speaking countries, at least, has recognized the duel as 
lawful. If duellists commonly escaped punishment, it was not be- 
cause the law renounced jurisdiction. 

In affairs between man and man, the importance of a claim seems 
a preposterous objection to submitting it to a court. As for ques- 

tions of honor, there can never be disgrace in submitting to public 

authority. The point of honor, as something to fight about, has 

pretty well disappeared from private life in Anglo-Saxon countries. 
That it is not necessary to exclude matters of “honor or vital 

interest” from the jurisdiction of international tribunals is shown 

by the fact that disputes alleged to involve such matters are fre- 

quently capable of being decided not only by some international 
body, but by a court acting judicially. As a matter of history, 

many affairs involving the honor and vital interests of a nation 
have been successfully submitted to arbitration. The question of 
sovereignty over certain territory, for instance, is usually felt to 
involve not only a vital interest but the honor of the nation. Yet 

disputes as to boundaries, as well as others touching the honor of 
nations, have often been settled by courts of arbitration.” 

It is true there were many matters, now fruitful subjects of liti- 
gation, with which the courts in early times did not attempt to 

deal, but they were not, as a rule, matters of honor or vital interest. 

On many subjects there was no law, because in the existing state 

of civilization cases for the courts did not arise. There was also a 
large class of matters, comparable with the internal affairs of na- 

* Morris, INTERNATIONAL ARBITRATION, 95-100. GOLDSMITH, LEAGUE To EN- 
FORCE PEACE, 100, 123. 
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tions, that were considered to concern only the family, and with 
regard to which the head of the house was both lawgiver and 
judge. The Roman law, for instance, reached a high development 
before it interfered with the paéria potestas over children. Slaves 
formed a class, even in recent American legal systems, in whose ~ 
behalf the law would not interfere. Similarly the preservation of 
the right of each nation to govern its own subjects need not be in- 
compatible with the development of international law. 

The world is now, in international matters, in a state of bar- 
barism. Any international organization that is set up will neces- 
sarily be imperfect, and will fail, to some extent, in putting an end 
to the reign of violence. It can hardly be more imperfect, however, 
than were the beginnings of national organization from which have 
developed the civilized state. It has been a characteristic of all 
vigorous races in their early days, and in modern times especially 
of the English-speaking peoples, to go ahead with ill-constructed 
political machinery, without taking much heed of its defects, and 
improve it piecemeal as they went along. In this course they have 

been surprisingly successful. Will they be the leaders now in a 

world-wide experiment? 
ROLAND GRAY. 

Boston, Mass. 

% GoMME, passage above cited. 
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THE SPECIAL SESSION.—The attendance in the Special Session which 
is being held from February 3 to August 30 for the benefit of men who - 
have been in the service is as follows: Third year, 67; second year, 66; 
first year, 153; unclassified, 21; total, 307. As there are 127 men in the 
regular session, the total registration in the school is now 434 as com- 
pared with 68 in November. 

All the courses in the Special Session except three are being taught 
by the regular teaching staff. The courses in Suretyship and Mortgage 
and Evidence are being given by Mr. Morton C. Campbell, and in Con- 
stitutional Law (both the special and regular sessions) by Mr. Francis B. 
Sayre. 
Mr, Campbell received the degree of A.B. from Washington and Jeffer- 

son College in 1896 and the degrees of LL.B. and S.J.D. from this school 
in 1900 and 1915, respectively. He has been a member of the faculties 
of the law schools of Tulane University and of the University of Indiana. 

Mr. Sayre received the degree of A.B. from Williams College in 1907 
and the degrees of LL.B. and S.J.D. from this school in 1912 and 1918. 
After leaving the school in 1912 he spent a year in the District Attorney’s 
office in New York. Since then he has been Assistant to the President 
of Williams College and a teacher there of Government and International 
Law 

ABANDONMENT OF SHIP AT SEA. — It appears to be a settled rule of 
law in England as well as in this country that an abandonment of a ship 
at sea by the master and crew without any intention of returning to her 
has the effect of a renunciation of the contract of affreightment, and, if 
the cargo is afterwards brought into port by salvors, the cargo owner may 
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take possession of it there without paying any freight, although the ship 
owners may wish to take it on to its original destination.! 
A curious question regarding the application of this rule lately arose in 

Bradley v. Newsom, Sons & Co.,? in which the judgment of the Court of 
Appeal was reversed by the House of Lords. The steamship Jupiter, on 
a voyage from Archangel to Hull with a cargo of timber, was attacked by 
an enemy submarine while crossing the Firth of Forth. The Germans 
by threats of sinking the ship compelled the crew to take to their boats, 
and then placed bombs in the ship, and explosions on board were after- 
wards heard. The submarine towed the boats about five miles and cast 
them adrift, and in the growing darkness of the evening the ship was lost 
sight of. Soon afterwards the crew were picked up by a trawler and taken 
to Aberdeen, where they arrived on the following morning. The master, 
supposing that the steamship had sunk, telegraphed to the owners to that 
effect, and they sent the information to the charterers. In fact, the ship 
was floated by the cargo and was found by a patrol boat and taken into 
Leith three days after and beached there. The charterers, having learned 
this, claimed possession of the cargo at Leith, and the ship owners in- 
sisted on the right to take it on to Hull and so earn the freight. 
A majority of the House of Lords held that, as the crew in leaving the 

ship only yielded to force, there was not an abandonment without any 
intention of returning to her, but merely a temporary interruption of 
the voyage by the enemy submarine, and that the ship owners were en- 
titled to carry on the cargo to Hull. 

Lord Sumner dissented, on the ground that, although the master was 
induced by duress to quit the ship, yet after the boats were left free by 
the enemy he did not put back to look for the vessel, and after he had 
been picked up by the trawler he did not try to induce her commander 
to go back. “The real point of the case is the fact that the Jupiter was 
left for good at sea to fare as she might, and that the master and crew 
came ashore.” The master believed the Jupiter had sunk, but that did 
not prevent his action from being voluntary. “What is clear about the 
whole story is that in fact he then had neither animus nor spes revertendi, 
and if he left the ship to her fate for good and all, he did so all the more 
decidedly because he did actually think that she was no longer on the 
surface but was at the bottom.” In the court below, Pickford, L. J., 
also said,5 “There is no doubt that he and the crew thought this to be the 
fact and that they had no intention of rejoining her.” 

It is remarkable that not one of the four law lords constituting the 
majority says anything as to the intention not to return to the vessel 
that was shown by the conduct of the master and crew after the Germans 
left them adrift in the boats. It is said that they were dispossessed by 
violence, and that it would be extravagant to impute to them the inten- 
tion of leaving the ship for good. Lord Finlay says, “If a British de- 
stroyer had appeared on the scene and driven off or sunk the submarine, 
they would gladly have returned to the vessel.” But they showed no 

1 The Arno, 72 L. T. 621 (1895); The Cito, 7 P. D. 5 (1881); The Eliza Lines, 199 
U. S. 119 (1895). 

2 [ror19] A. C. 16; [1918] 1 K. B. 271. 3 [1919] A. C. 16, 36. 
4 Tbid., 44. 5 [1918] 1 K. B. 271, 274. 
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such alacrity to return, when the submarine took herself off and left 
them free from that menace. They thought the ship was sinking when 
they lost sight of her, but that is a common expectation when the crew 
abandon a ship. They afterwards inferred that she had sunk. It is 
plain that they had no intention of returning when they got to Aberdeen, 
and the master telegraphed to the owners that she had been sunk by a 
submarine. As the conduct of the master and crew after the departure 
of the submarine, which was emphasized by Lord Sumner, as well as by 
Pickford, L. J., is not considered by the majority of the lords, the case 
is left in rather an unsatisfactory state. J. L. THORNDIKE. 

RIGHT TO STRIKE IN WAR TIME. — The effect of a national emergency, 
such as the war with Germany, on the administration of justice is perhaps 
most strongly felt in courts of equity, for here there is more room for the 
exercise of the court’s discretion, and hence more opportunity than in 
courts of law for the influence of considerations of public welfare and 
even public opinion. A decree was recently issued by the Supreme Court 
of New York which decided a controversy between individuals largely 
on the basis of national needs arising out of the war.! The plaintiff 
corporation was a shoe manufacturer. Eighty per cent of its output was 
military equipment for the. United States government. It sought an 
injunction against officers, members, and agents of a labor union who 
were instigating a strike in the plaintiff’s factory. The strike was ac- 
companied by violence, assaults, and mass picketing. The court issued 
a permanent injunction against the acts of violence, and also enjoined 
all strikes “for any cause whatever’ for the duration of the war. 

The acts of violence enjoined were, on the evidence, clearly unlawful, 
and it is not proposed to discuss that part of the decree. The remainder 
of the decree, against all strikes for any cause whatever, was based by 
the court on the contentions that “the principles announced in cases 
which arose before the war cannot be applied to the relation between 
workers and employers in war industries in so far as they conflict with the 
principles and policies of the United States government in the conduct of 
the war”; that the respective rights and relations of the parties “were 
modified and controlled by their obligations and duties to the United 
States government”; and that a labor union has no right “to induce or 
incite workmen in such industries to strike and not to work, and thereby 
jeopardize the successful outcome of our country’s military operations, 

. . even though to do so would have been lawful in times of peace.” 
It is fundamental that a court of equity protects individual interests 

only and not the interests of the state as such. It will, it is true, prevent 
public nuisances and purprestures upon public rights and property, but 
this jurisdiction of equity deals with the state as 2 property owner rather 
than as a sovereign.? Equity has, however, no jurisdiction to enjoin 
crimes.’ It is therefore quite beside the point in the principal case that 

1 Rosenwasser Brothers v. Pepper, 172 N. Y. Supp. 310 (1918). 
2 In re Debs, 158 U. S. 564 (1895). See 2 Story, Equity JURISPRUDENCE, 14 ed., 

§ 1248 et seq.; 4 Pomeroy, Equity JurisPRUDENCE, 3 ed., § 1349. 
8 Cope v. District Fair Ass’n, go Ill. 489 (1881). See 4 Pomeroy, § 1347, note. 
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a strike by workers in a war industry is a wrong to the state, in that it 
interferes with the successful conduct of the war. If it is a wrong to the 
state it may be that a criminal court will punish it, or that the proper 
executive authorities will prevent it, but a court of equity cannot enjoin 
it as such, either at the suit of the individual or the state. With the 
exception above noted equity will enjoin wrongs to individuals only. 
Therefore, in order to invoke the aid of equity it must be shown that the - 
injury is a tort at law. 

The court in the principal case declared it to be the established law of 
New York that “a labor union may induce or persuade the employees of 
a manufactory or other business, which is conducted by the owners 
thereof as an open or a nonunion shop, to become members of the union, 
and to strike in order to compel the owner to conduct his factory or 
business as a union shop.”’* The point at which strikes or the inducing 
of strikes becomes unlawful is unimportant here; it suffices that these 
acts may be lawful. 

The legality of strikes, which are intentional injuries to the employer 
and hence prima facie actionable, is a result of the balancing of the social 
interests in favor of and against this method of settling industrial ques- 
tions.’ The question raised by the principal case is whether a sudden 
increase in the national need for the product of an industry, caused by 
an emergency such as the war, is a social interest sufficiently powerful to 
make otherwise lawful strikes unlawful. It would seem that it is not. 
In the event of a national emergency it is the function of the legislature 
and the executive, not the judiciary, to determine what modifications 
in normal rights and relations are necessary to meet the exigencies of the 
situation. Thus it is for the legislature or the executive to decide whether 
the right to strike of employees in war industries is to remain the same 
as before the war, whether a patriotic appeal is to be made to workers 
not to strike, or whether strikes are to be forbidden.* For a court to 
enjoin all strikes against an employer for the duration of the war on the 
ground of national needs is to assume a jurisdiction to decided questions 
of political policy far beyond the constitutional power of the court. It 
is no more within the jurisdiction of the court to decide that war has 
changed the legal right of a worker to strike than that it has changed the 
legal right of an idler not to work. There may be a social interest in the 
successful conduct of the war, but there is no social interest in the pursuit 
of a definite war policy sufficiently strong to make unlawful an act other- 
wise lawful, when that policy has not been adopted by the proper gov- 
ernmental authorities.’ Certainly no court has the power to declare 

4 The court cited Bossert ». Dhuy, 221 N. Y. 342, 117 N. E. 582 (1917); National 
Protective Ass’n v. Cumming, 170 N. Y. 315, 63 N. E. 369 (1902); Auburn Draying 
Co. v. Wardell, 178 App. Div. 270, 274, 165 N. Y. Supp. 469 (1917). 

5 See a note, “Boycotts on Materials,” 31 Harv. L. Rev. 482. See, also, the in- 
troductory paragraphs of an article by Dean Roscoe Pound, “Interests of Personality,” 
28 Harv. L. REV. 343. 

6 The validity of such a regulation, and even more the validity of the injunction in 
the principal case, would depend on its not being contrary to the Thirteenth Amend- 
ment. See Blewett Lee, “Thirteenth Amendment and the General Railway Strike,” 
4 Vircrinta L. REV. 437. 

7 The only indication of the policy of the United States government on this ques- 
tion, cited by the court, is a pamphlet issued by the National War Labor Board, con- 
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such an act a wrong to the state, to say nothing of taking the further 
step and declaring it a tort. 

Admittedly there is a social interest in the unhampered production 
of wealth, this interest being stronger when there is a great national need 
for the product in question. It is also true that such considerations of 
public interest will often induce equity to act where it would otherwise 
not act. Thus specific performance of contracts involving continuous 
performance and supervision of the most difficult sort has been decreed 
because there was a strong public policy in favor of having the contract 
carried out. Equity has also enjoined an illegal quitting of work by 
railroad employees because they were in the public service.® It must 
never be lost sight of, however, that in these cases it was a legal right of 
the plaintiff which was enforced, and that the public interest involved 
went merely to the exercise of the court’s discretion in granting the ex- 
traordinary remedies of equity. In the principal case there was no legal 
right in the plaintiff to have his employees refrain from striking during 
the war. It follows that an injunction should not have issued.!° 

RESTRAINT OF Princes.— The “restraint-of-princes” clause, of 
ancient origin,! has since the beginning of the war been the subject of 

taining recommendations as to the “Principles and Policies to Govern Relations be- 
tween Workers and Employers for the Duration of the War.” The pamphlet stated 
that “there should be no strikes and lockouts during the war.” The court cited this 
as a “declaration by the United States Government of the principles which govern it 
in dealing with labor disputes in war industries.” In so far as it is a declaration by 
the government it would seem to indicate that the government intended to limit itself. 
to such an appeal and not to resort to compulsion to secure continuity of work in war 
industries. It is not for the court to alter this policy. 

8 Union Pacific Ry. Co. ». Chicago, Rock Island & Pacific Ry. Co., 163 U. S. 564 
(1896); Joy v. United States, 138 U. S. 1 (1891); Edison Illuminating Co. v. Eastern 
Pennsylvania Power Co., 253 Pa. 457, 98 Atl. 652 (1916); Schmidtz ». Railroad Co., 
tor Ky. 441 (1897). In Conger v. Railroad Co., 120 N. Y. 29, 23 N. E. 983 (1890), 
specific performance of a contract was denied because of the public interest in non- 
performance. 

® Toledo, etc. Ry. Co. 2. Pennsylvania Co., 54 Fed. 746 (1893). 
10 A recent case in New Jersey, Driver v. Smith, 104 Atl. 717 (1918), presents the 

reverse of the situation in the principal case, specific performance of a contract which 
interfered with war work being denied. In that case the defendant, an essential em- 
ployee in a war industry, had contracted to leave his position and to work for the 
plaintiff. Upon his refusal to do so the plaintiff sought to enjoin breach of the nega- 
tive side of the contract, not to work for anyone but the plaintiff. The court denied 
the injunction, on the ground that the evidence showed that the plaintiff had made 
this contract solely to injure the defendant’s employer, and that he had no legitimate 
interest in its enforcement. 

The court expressly denied that it would refuse relief merely because the defendant 
was essential to war work, saying in the course of the opinion: “It would be an intoler- 
able situation if each court before whom the rights of individuals were litigated were 
permitted to determine whether relief should be granted or withheld upon its opinion 
as to whether the granting or withholding of its relief would aid or injure the govern- 
ment in its war activities. . . .” 

1 The origin of the clause, although obscure, was probably continental. See Emeri- 
GON, INSURANCE, c. 12, § 30 (Meredith’s ed.), 420, and the citations of other conti- 
nental writers in 1 PHILLIps, INSURANCE, 5 ed., par. 1115. See, also, 1 PARSONS, 
MARINE INSURANCE, 575 e¢ seg. Cf. the limited definition in 1 Catvo, DICTIONNAIRE 
DE Droit INTERNATIONAL, 61, tit., “Arrét de Prince.” 

y+ ay aD 

ERNE rt tie Let ect e ee mk EN Ra a 

on tae nese Sanaa ttt et 



840 HARVARD LAW REVIEW 

construction by American and British courts in the three species of con- 
tracts in which it is still commonly employed, namely, charter-parties, 
contracts of affreightment,’ and contracts of marine insurance. While 
the wording of this clause frequently varies, such minor verbal varia- 
tions have not affected the construction given to it; indeed, it would seem 
that the clause has acquired a legal individuality, so to speak, which no 
mere change in verbiage can destroy. Thus, whether the classic formula 
of “arrests, restraints and detainments of all kings, princes and people, 
of what nation, condition or quality so ever,” 5 or the phrase, perhaps 
commonest nowadays, “arrests and restraints of princes, rulers or 
people,” ® or some even more abbreviated modification is used,’ the courts 
waste no time in attempting to gather from the words used the meaning 
of the parties, but give the various phrasings of the clause an identical 
effect, — a procedure which would seem to be wholly proper. Hence the 
varying results of their construction of it can hardly be attributed to any 
difference in subject matter. : 

While generally one of force, the restraint may be one of law alone. 
Although clearly a person subject to his jurisdiction could not be ex- 
pected to proceed in violation of a law of a sovereign until forcibly re- 
strained, only recently was it actually decided that such prohibition, in 
itself inducing obedience, was a restraint. This was perhaps due to the 
fact that when performance of a contract becomes illegal by domestic 
law, it is not necessary to rely on the restraint-of-princes exception as a 
defense for nonperformance.* But when the question arose on a policy 

2 Embiricos ». Sydney Reid & Co., [1914] 3 K. B. 45; F. A. Tamplin S. S. Co., Ltd. 
v. Anglo-American Petroleum Products Co., Ltd., [1916] 2 A. C. 397, discussed and 
distinguished in Metropolitan Water Board v. Dick, Kern & Co., Ltd., [1918] A. C. 
119; Scottish Navigation Co., Ltd. ». W. A. Souter & Co., [1917] 1 K. B. 222; Modern 
Transport Co., Ltd. v. Duneric S. S. Co., [1917] 1 K. B. 370; Chinese Mining & Engi- 
neering Co., Ltd. v. Sale & Co., [1917] 2 K. B. 599; Furness, Withy & Co. v. Rederiaktie- 
golabet Banco, [1917] 2 K. B. 873; Watts, Watts & Co., Ltd. v. Mitsui & Co., Ltd., 
[1917] A. C. 227; Countess of Warwick S. S. Co. ». Le Nickel Societé Anonyme, [1918] 
1 K. B. 372; The Athanasios, 228 Fed. 558 (1915); Atlantic Fruit Co. »v. Solari, 238 
Fed. 217 (1916); W. R. Grace & Co. v. Luckenbach S. S. Co., 248 Fed. 953 (1918); 
Rederiaktiebolaget Amie v. Universal Transportation Co., 250 Fed. 400 (1918); The 
Adriatic, 253 Fed. 489 (1918); Earn Line S. S. Co. v. Sutherland S. S. Co., Ltd., 254 
Fed. 126 (1918). 

’ Ciampa ». British India Steam Navigation Co., Ltd., [1915] 2 K. B. 774; Asso- 
ciated Portland Cement Manufacturers ». Wm. Cory & Son, Ltd., 31 T. L. R. 442 
(1915); East Asiatic Co., Ltd. ». S. S. Tronto Co., Ltd., 31 T. L. R. 543 (1915); St. 
Enoch Shipping Co., Ltd. ». Phosphate Mining Co., [1916] 2 K. B. 624; The Svorono, 
33 T. L. R. 415 (1917); The Kronprinzessin Cecilie, 244 U. S. 12 (1917); The Bris, 253 
Fed. 259 (1918); The Gracie D. Chambers, 253 Fed. 182 (1918), discussed in 32 Harv. 
L. REv. 581, and 28 YALE L. J. 279. 

4 British & Foreign Marine Insurance Co., Ltd. v. Samuel Sanday & Co., [1916] 
1 A. C. 650; Becker, Gray & Co. v. London Assurance Corporation, [1918] A. C. 101; 
Russian Bank for Foreign Trade v. Excess Insurance Co., Ltd., [1918] 2 K. B. 123 (re- 
sult approved in [1919] 1 K. B. 39). Cf. Mitsui », Mumford, [1915] 2 K. B. 27. 

5 Becker, Gray & Co. v. London Assurance Corporation, supra. See 1 PHILuips, 
INSURANCE, 5 ed., par. 1108. A continental form given by Emerigon is “arrest and 
detention of prince and sovereign.” 

6 Furness, Withy & Co. v. Rederiaktiegolabet Banco, supra; The Kronprinzessin 
Cecilie, supra. 

7 See Ciampa ». British India Steam Navigation Co., Ltd., supra; Russian Bank 
for Foreign Trade v. Excess Insurance Co., Ltd., supra. 

8 Thus the clause was not relied on in St. Enoch Shipping Co., Ltd. ». Phosphate 
Mining Co., supra. 
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of insurance, it was held in British & Foreign Marine Insurance Co., 
Lid. v. Samuel Sanday & Co.° that the abandonment by a British ship of 
a voyage to a German port, which had become illegal upon the outbreak 
of war, was a loss caused by the peril insured against. The decision was 
linked up with previous cases on the ground that behind law stands force 
whereby obedience is compelled. Applying this theory to another state 
of facts the Court of King’s Bench held that the requisition of a vessel 
by an wlira vires order of the Admiralty was not a restraint, since the 
owner was under no obligation to obey.! The result seems questionable 
in any case and especially so where the authorities concerned have means 
of enforcing their regulations. For the pressure on the shipowner may 
be great, however unlawful its threatened application. If force is actu- 
ally employed illegally by governmental agencies it constitutes a re- 
straint." The improper order in the case just cited should be placed in 
a similar category. 

It is generally said that any forcible interference with a voyage or 
adventure by a constituted government or ruling power is covered by 
the restraint-of-princes clause.” The chief question then is as to what 
will constitute a restraint short of the actual physical application of force. 
A situation frequently arises where the master of a vessel deviates from 
his course to avoid a peril known to be in existence, such as an embargo 
at or blockade of the port of destination. Must the vessel attempt to 
run a blockade before the restraint-of-princes clause may be relied on? 
On this point a difference in result has developed between cases of in- 
surance on the one hand and those of charter-parties and bills of lading 
on the other. The former were the first to arise, and the prevailing view 
expressed was that there had been no restraint of the vessel under such 
circumstances. In other words, a loss of the adventure through reason- 

® Supra. Similarly, where a foreign shipowner, having entered into an English 
charter party, was prohibited by the law of his sovereign from carrying out the con- 
tract. Furness, Withy & Co. v. Rederiaktiegolabet Banco, supra, discussed in 31 
Harv. L. REv. 799. But the owner of cargo on a foreign vessel, having no control over 
it, cannot rely on the clause on the ground of illegality through trading with the enemy. 
See Becker, Gray & Co. v. London Assurance Corporation, supra, 117. The clause 
does not apply to ordinary judicial proceedings. Bradlie ». Maryland Insurance Co., 
12 Pet. (U. S.) 378, 402 (1838). 

10 Russian Bank for Foreign Trade v. Excess Insurance Co., Ltd., supra. This point 
was questioned in the Court of Appeal, which affirmed the decision on another ground. 
See [1919] 1 K. B. 39, 40. Cf. Brunner v. Webster, 5 Com. Cas. 167 (1900); Northern 
Pacific Ry. Co. v. American Trading Co., 195 U. S. 439, 468 (1904). 

1 Lozano v. Janson, 2 E. & E. 160 (1859); Magoun ». New England Marine In- 
surance Co., 16 Fed. Cas. No. 8961 (1840). The courts generally will not consider the 
legality of official acts of a foreign government under its own law. The Athanasios, 
supra; The Adriatic, supra; Earl Line S. S. Co. ». Sutherland S. S. Co., Ltd., supra. 

* 12 See Carver, CARRIAGE oF Goons By SEA, 6 ed., § 82; MACLACHLAN, MERCHANT 
SHIPPING, 5 ed., 607; SCRUTTON, CHARTER-PARTIES AND BILLs oF LADING, 7 ed., 207. . 
Doubt, expressed in early cases as to whether a party was protected under the clause 
upon a restraint by his own sovereign, was removed in Aubert v. Gray, 3 B. & S. 163 
(1861). Usually the restraint arises out of conditions of war, but frequently this is not 
so. Detention under quarantine regulations is a common instance. Miller ». Law 
Accident Insurance Co., [1903] 1 K. B. 712; The Bohemia, 38 Fed. 756 (1889); Tweedie 
Trading Co. v. Geo. D. Emery Co., 146 Fed. 618 (1906). Cf. Ciampa ». British India 
Steam Navigation Co., Ltd., supra. The restraint usually takes place on the sea, but 
may be on land. Rodoconachi v. Elliott, L. R. 9 C. P. 518 (1874); Robinson Gold 
Mining Co. v. Alliance Insurance Co., [1901] 2 K. B. 919. 
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able action to avoid the peril insured against is not a loss within the 
terms of the policy. Later arose the second line of cases involving sim- 
ilar circumstances, in which nonperformance of a charter-party or bill of 
lading was uniformly excused under the restraints clause. Nor is a 
formal blockade or embargo insisted upon, but the danger of seizure of a 
belligerent merchantman by enemy warships or of seizure of a neutral 
for carrying contraband is held sufficient.“ This seems sound, for the 
difference between this and actual seizure is merely in the time and space 
through which the restraint may operate. The degree of apprehension 
reasonably entertained under the circumstances may be said to be an 
index of its extent. And surely the vessel should not be required to pro- 
ceed to certain destruction, in order to establish a defense under this 
exception to the contract. 

As is repeatedly stated by the courts, a phrase so commonly employed 
should be construed in the same way in every type of mercantile con- 
tract. Accordingly later cases have explained the apparent conflict be- 
tween the two lines of authorities on the ground of causation, rather than 
on any difference in the interpretation of the phrase itself. Thus in the 
recent case of Becker, Gray & Co. v. London Assurance Corporation," it 
was said that in insurance cases a stricter rule of causation must be ap- 
plied. There insurance was issued on British goods bound for ilamburg 
on a German vessel. War broke out, and the captain to avoid capture, 
put into a neutral port to remain until the end of the war. The court 
held that the frustration of the adventure was caused, not by the peril 
insured against, but by the voluntary act of the captain in putting into 
port, this latter being the “direct cause.” This strict rule may have 
arisen from a reluctance to allow a recovery as for a total loss under such 
circumstances. . But it has been well settled that where goods are in- 
sured under such a policy from port of origin to port of destination, the 
owner may abandon to the underwriters as a total loss, if the adventure 
is frustrated by a peril insured against, although the goods are them- 
selves undamaged. The insurance is not merely of the merchandise 
from injury, but also of its safe arrival. There seems to be no reason 
therefore for applying any rule stricter than the normal principles of 
proximate causation. It is certainly to the best interests of all concerned 
to avoid a complete destruction of the property. One may wonder if the 
court would expect the captain to negotiate Scylla and Charybdis. 

18 Hadkinson v. Robinson, 3 B. & P. 388 (1803); Lubbock ». Rowcroft, 5 Esp. so 
(1803); Blackenhagen v. London Assurance Co., 1 Campb. 454 (1808); Richardson ». 
Maine Insurance Co., 6 Mass. 102 (1809); Brewer v. Union Insurance Co., 12 Mass. 
170 (1815). But in some American jurisdictions the opposite conclusion was reached. 
Schmidt v. United Insurance Co., 1 — (N. Y.) 249 (1806); Thompson ». Read, 12 
Serg. & R. (Pa.) 440 (1820) (semble). See 1 PHILiips, INSURANCE, 5 ed., par. 1115. 
The federal courts drew a distinction between the failure to attempt to enter a block- 
aded port and the failure to attempt to leave such a port. Smith v. Universal In- 
surance Co., 6 Wheat. (U. S.) 176 (1821); Olivera v. Union Insurance Co., 3 Wheat. 
(U. S.) 183 (1818). / 

4 Geipel ». Smith, L. R. 7 Q. B. 404 (1872); The San Roman, L. R. 5 P. C. 301 
(1873); Nobel’s Explosives Co. v. Jenkins & Co., [1896] 2 Q. B. 326; Embiricos ». Syd- 
ney Reid & Co., supra; The Styria, 186 U. S. 1 (1901). 

18 Supra. In Kacianoff v. China Traders Insurance Co., [1914] 3 K. B. 1121, the 
peril insured against was capture and not restraint-of-princes. 

16 See British & Foreign Marine Insurance Co., Ltd. v. Samuel Sanday & Co., supra, 656. 
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In all these cases the courts are careful to point out that there is an 
actual force in existence, and that the danger must be such that the 
vessel cannot reasonably be expected to proceed.!7 Thus there is no 
restraint, when the captain acts upon false intelligence as to the existence 
of the danger.'* In the case of The Kronprinzessin Cecilie,’ one question 
presented was whether a deviation, caused by reasonable fear that a 
force might come into existence, could constitute a restraint of princes. 
A German vessel, bound for European ports, turned back to America 
through fear of capture at a time when war, although threatened, had 
not yet broken out. Action was brought on a contract of affreightment, 
and the court refused to extend the restraint-of-princes clause to this 
situation, — a conclusion thoroughly sound, for the justification should 
be determined as of the time of deviation, and there was then no force 
in existence. Thus if the question arose on an insurance policy, and if 
the threatened war had never been declared, it could not be said that 
the loss was caused by any peril insured against. There is here mere 
apprehension, which of itself cannot constitute a restraint. 

It does not, however, follow that the captain’s action in deviating is 
unreasonable or improper; and in The Kronprinzessin Cecilie, recovery 
against the shipowners was denied on the ground that the act was justi- 
fied under an implied condition of the contract. This really rests on the 
proposition that the voyage is a joint maritime enterprise, that the cap- 
tain is the agent of the respective owners of both ship and cargo, and 
that so long as he acts reasonably for the best interests of all concerned, 
no liability will be imposed upon his employers. This theory was also 
relied on in a number of the cases which held that reasonable avoidance 
of an existing force falls within the terms of the restraint-of-princes 
clause. Indeed it probably did much to facilitate recognition of the 
latter principle. It may properly be applied in the case of a charter- 
party or bill of lading, but cannot apply to cases of insurance. It is of 
course independent of the restraint-of-princes clause, and seems to form 
the only proper basis for distinguishing insurance cases from the others.” 

17 “Tn the absence thereof [actual arrest], there must exist some actual restraint 
preventing performance, or the danger of capture, by reason of the prevalence of the 
war, that was imminent, apparently remediless and certain, and which would have 
operated to prevent the contract from being performed.” W. R. Grace & Co. v. Luck- 
enbach S. S. Co., supra, 954. This is perhaps too strict a test. For another instance 
of unreasonable apprehension, see The Svorono, supra. 

18 King v. Delaware Insurance Co., 6 Cranch (U. S.) 71 (1810);-Craig v. United In- 
surance Co., 6 Johns. (N. Y.) 226 (1810). ‘ 

19 Supra. The decision of the Circuit Court of Appeals, 238 Fed. 668, reversed by 
the Supreme Court in this case is discussed in 30 Harv. L. REv. 516. 

20 Tt should be noted that this was the situation in Atkinson v. Ritchie, 10 East, 530 
(1809), which is often cited for the proposition that an act induced by fear of a restraint 
is never covered by the restraint-of-princes clause. The shipowner acted through 
apprehension of an embargo at the port of destination, which actually was not imposed 
until six weeks later. See, also, Watts, Watts & Co., Ltd. v. Mitsui & Co., Ltd., supra. 

%1 See Nobel’s Explosives Co. v. Jenkins & Co., supra, 332; The Styria, supra, 9, 10. 
The British courts have even said that the cargo owner cannot expect a foreign master 
to run greater risks than he would with a cargo of his own country. See The Teutonia, 
L. R. 4 P. C. 171, 179-80 (1872); The San Roman, supra, 307. For the application of 
the principle in the absence of a restraint-of-princes clause, see Essex S. S. Co. ». 
Langbehn, 250 Fed. 98 (1918), and The Eros, 251 Fed. 45 (1918). 

2 A difference in result also arises when negligence of the master or crew has con- 
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Tax Liens ON LAND HELD ADVERSELY FOR THE STATUTORY PERIOD. — 
It is customary for the legislature to provide that there shall be a lien 
on land for taxes due. Even though no lien is expressly created, as long 
as the statute provides for the sale of real estate such taxes in effect 
impose an encumbrance on the land.' Such legislation may be divided 
roughly into two classes: the first makes the tax a lien on the corpus of 
the land without regard to the state of the title; the second subjects to 
the possibility of sale only the estate of the tax debtor.2 Under the first 

‘ type of statute.a tax sale followed by a delivery of the tax deed after 
the period allowed for redemption would, provided all statutory require- 
ments were exactly followed and the taxes in default were levied and 
assessed in accordance with law, pass a fee simple to the purchaser. 
But where only the estate of the tax debtor can be disposed of, caveat 
emptor. 

It frequently happens that a tax lien attaches to the corpus of land 
held adversely to the holder of the legal title. If the tax lien attaches 
to the land after the Statute of Limitations has run, it is, of course, in- 
cumbent on the new owner of the land to discharge the tax thereon, 
even though the holder of the record title was named in the assessment. 
Where the lien attaches to the land before the adverse possession has 
ripened into title it may be asked whether such a lien will prevent the 
acquisition of title when the period prescribed by the statute has expired. 
There is no good reason why it should do so. An adverse possessor ac- 
quires a title independent of the former owner. But it is clear that the 
land remains subject to the lien, and that the owner under the statute 
must pay the taxes or suffer foreclosure.* It is sometimes said that 
twenty years’ adverse possession creates a paramount title. This 
should be qualified. The land so acquired remains subject to an ease- 
ment in favor of the owner of adjoining premises unless the holding has 
been adverse to the easement. Where a lien is imposed on the very 
land itself, possession cannot be adverse to it, and no period of holding 
can destroy it any more than it can destroy the land. 
The next question is whether a sale of land on foreclosure of such a 

lien interrupts the adverse possession, so that no title is acquired against 
the purchaser for taxes until the Statute of Limitations has run anew 
after the delivery of the tax deed. The answer is emphatically in the 

tributed to the subjection of the vessel to a restraint. In such event, the shipowner is 
not excused from performance of a contract by the restraint-of-princesclause. But 
unless he himself contributed to the loss, he can still recover upon a policy of insurance. 
See CARVER, CARRIAGE oF Goons By SEA, 6 ed., § 88; ScruTTON, CHARTER-PARTIES 
AND Brits or LapDING, 7 ed., 195-98. Cf. Dunn v. Bucknall Brothers, [1902] 2 K. B. 
614. 

1 See 2 TrrFANy, REAL Property, § 573. 
2 See Ibid., §§ 467-70. See BLackx, Tax TITLEs, 2 ed., § 4109. 
3 As long as the sovereign has something less than ownership of the land the pro- 

prietary right of the adverse possessor clearly should be protected. The state will 
recognize his right to compensation when the land is taken by right of eminent do- 
main before the statute has tolled the entry. Perry v. Clissold, [1907] A. C. 73. See 
20 Harv. L. Rev. 563, 574. See, also, 27 Harv. L. REv. 496. 

‘ Another situation where the adverse possessor may acquire land subject to en- 
cumbrance is found in the case of equitable servitudes, or restrictions enforceable 
only in equity. Re Nisbet and Potts’ Contract, [1905] 1 Ch. 391, affirmed, [1906] 
1 Ch. 386. See 18 Harv. L. REv. 608. 
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affirmative. It has been said that adverse possession is interrupted 
because of a policy of the law suggested by the principle nullum tempus 
occurrit regi. The argument is that as adverse possession does not de- 
prive the sovereign of title, acquisition of title by the sovereign inter- 
rupts the continuity of the adverse holding. The difficulty with this 
reasoning is in the premise, because a tax sale does not require “even a 
momentary title to the land” in the sovereign.* Where there is a for- 
feiture or purchase by the state for taxes the argument seems sound.’ 
But ordinarily the state is only a lienholder. It disposes of-its lien at 
the tax sale, and after the period for redemption expires, the purchaser 
gets his tax deed and with it a new, independent title. It is this inde- 
pendent title, giving a new right of entry, which splits the adverse 
possession.*® 

The foreclosure of a lien on an estate in the land as distinguished from 
a lien on the land itself does not give the purchaser an independent 
title. This rule has been illustrated recently in Virginia ® where a 
statute makes the tax a lien on the interest of the party assessed.!° 
The Statute of Limitations barred the right of entry of the party taxed 
(who was assumed to be the owner) before the foreclosure of the lien. 
Since the statute destroyed the estate, it was held that the lien fell with 
it, so that the subsequent purchase and conveyance by the state were 
nugatory. In the case McClanahan’s Adm’r et al. v. Norfolk & W. Ry. 
Co. et al." principally relied upon, possession adverse against a judg- . 
ment debtor for the required period starved the judgment lien. It 
would seem immaterial whether the adverse possession began prior to 
the birth of the lien, as in this case, or after. Where the lien is a parasite 
on a particular estate, the same result must follow as long as possession 
is adverse to the owner of the estate, whether tax debtor,” judgment 
creditor, or mortgagor.* The grantee of an estate subject to a tax lien 
acquires no right against the lienor, or purchaser, at the foreclosure 

5 See Davies v. Collins et al., 43 Fed. 31, 33 (1890). 
6 See Harrison v. Dolan, 172 Mass. 395, 396, 52 N. E. 513 (1899). The court in- 

timated that even if the state had acquired title, the continuity would not have been 
broken, because by statute in Massachusetts adverse possession is efficacious against 
the Commonwealth. See 12 Harv. L. REV. 569. 

7 Armstrong v. Morrill, 14 Wall. (U. S.) 120 (1871). In this case lands forfeited 
for nonpayment of taxes were allowed to be redeemed, by statutory enactment. 
Strong, Davis, and Bradley, JJ., dissented from the decision that adverse possession 
before the forfeiture and after the redemption could not be tacked. 

The reason for the rule nullum tempus occurrit regi, that it is against public policy 
that public rights and property should be prejudiced by the negligence of public 
officers, would not necessarily preclude the tacking of adverse possession enjoyed be- 
fore and after the period in which the sovereign had title. For a discussion of the 
maxim, see BUSWELL, LIMITATIONS AND ADVERSE POSSESSION, § 97. 

8 This is the “subtle argument” suggested by Judge Holmes in Harrison v. Dolan, 
supra. There the disseisee purchased a quitclaim of the tax title from the purchaser 
of the tax deed. The argument was evaded on the ground that the purchaser of the 
tax title was disseised by the continued possession of the defendant and that prior 
to Stat. 1891, c. 354, 398, the common-law rule prevailed that a disseisee cannot 
assign his right of entry. 

® Virginia and West Virginia Coal Co. ». Charles, 254 Fed. 379, 390 (1918). 
10 Vircrnta Cope, § 661. 
1 96 S. E. 453 (Va., 1918). 
2 Jordan 2. Higgins et al., 63 Texas, 150 (1885). 
8 Le Roy »v. Rogers, 30 Cal. 229 (1866). 
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sale, by reason of possession, because the estate is preserved and with it 
the lien.“ The tax lien is superior to all other liens, but must attach to 
the lard itself, or it may be lost by limitation. 

FEDERAL ENCROACHMENT ON THE PoLicE Power: HARRISON ANTI- 
Narcotic Act. — Strict constructionist and states’ rights exponents 
have received a fresh defeat in the decision of the Supreme Court,! up- 
holding as constitutional section 2 of the Harrison Anti-Narcotic Act.? 
The act in addition to laying an annual tax of one dollar on all registered 
“dealers” contains in section 2 regulations and restrictions governing 
the sale, dispensing and distribution of opium and its derivatives, and 
provides in section 9 a heavy penalty for the violation of the act. The 
defendant, a physician, was indicted for violation of the act in selling 
heroin, “not in pursuance of a written order,” and “not in the regular 
course of his professional practice.” Upon demurrer to the indictment 

4 Pratt v. Pratt, 96 U. S..704 (1877). 

1 United States v. Doremus, U. S. Sup. Ct., Oct. Term, 1918, No. 367. It is in- 
— to note that four of the justices dissented, adopting the opinion of the court 
elow. 

2 38 Stat. aT L. 785. Section 2 provides in gers: 
“Tt shall be unlawful for any person to sell, barter, exchange, or give away any of 

the aforesaid drugs except in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form to be issued in blank for that 
purpose by the Commissioner of Internal Revenue. Every person who shall accept 
any such order, and in pursuance thereof shall sell, barter, exchange or give away 
any of the aforesaid drugs, shall preserve such order for a period of two years in such 
way as to be readily accessible to inspection by any officer, agent, or employee of the 
Treasury Department duly authorized for that purpose, and the State, Territorial, 
District, municipal, and insular officials named in section five of this Act. Every 
person who shall give an order as herein provided to any person for any of the afore- 
said drugs shall, at or before the time of giving such order, make or cause to be made 
a duplicate thereof on a form to be issued in blank for that purpose by the Commis- 
sioner of Internal Revenue, and in case of the acceptance ef such order, shall preserve 
said duplicate for a period of two years in such a way as to be readily accessible to 
inspection by the officers, agents, or employees and officials hereinbefore mentioned. 
Nothing contained in this section shall apply — 

“(a) To the dispensing or distribution of any of the aforesaid drugs to a patient 
by a physician, dentist, or veterinary surgeon regularly registered under this Act in 
the course of his professional practice only: Provided, That such physician, dentist, 
or veterinary surgeon shall keep a record of all such drugs dispensed or distributed, 
showing the amount dispensed or distributed, the date, and the name and address of 
the patient to whom such drugs are dispensed or distributed, except such as may be 
dispensed or distributed to a patient upon whom such physician, dentist, or veteri- 
nary surgeon shall personally attend; and such record shall be kept for a period of 
two years from the date of dispensing or distributing such drugs, subject to inspection, 
as provided in this Act. 

“(b) To the sale, dispensing or distribution of any of the aforesaid drugs by a 
dealer to a consumer under and in pursuance of a written prescription issued by a 
physician, dentist, or veterinary surgeon registered under this Act: Provided, how- 
ever, That such prescription shall be dated as of the day on which signed and shall 
be signed by the physician, dentist, or veterinary surgeon who shall have issued the 
same: And provided further, That such dealer shall preserve such prescription for a 
period of two years from the day on which such prescription is filled in such a way 
as to be readily accessible to inspection by the officers, agents, employees, and officials 
hereinbefore mentioned.” 
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* the district court held the section unconstitutional for the reason that 
it was not a revenue measure and was an invasion of the police power 
reserved to the states.? This judgment was reversed by the Supreme 
Court. 

It is clear when Congress was given the express power to lay excise 
taxes, with the single limitation of uniformity, it was given the implied 
power to use reasonable means of effectuating this granted power.‘ 

* That this results in regulation within the states of matters over which 
the federal government has no direct power of legislation is inevitable, 
nor is it fatal, provided only the enactment affecting these matters, 
lying solely within control of the states, has some reasonable relation 
to the exercise of the granted power. Tax legislation is not invalidated 
by reason of the fact that the same business is regulated by the taxing 
power of the federal government and by the police power of the state 
government,® nor by reason of the fact that motives other than revenue 
induced the government to act and the effect of its action accomplishes 
another end as well as the raising of revenue.6 As Mr. Chief Justice 
Fuller points out in In re Kolloch,’ the controlling factor and real test 
of constitutionality is, whether or not the regulations are “means to 
effectuate the objects of the act in respect of revenue.” If the answer 
be in the affirmative, though the incidental objects of the taxing measure 
be great and the encroachment on the states’ sovereign power, marked, 
the enactments must still be declared within the federal taxing 
authority. 

Applying this test, Mr. Justice Day, speaking for the court, says: 
“The provisions of § 2 to which we have referred, aim to confine 
sales to registered dealers and to those dispensing the drugs or physi- 
cians, and to those who come to dealers with legitimate prescriptions of 
physicians. Congress with full power. over the subject, short of arbi- 
trary and unreasonable action, which is not to be assumed, inserted these 
provisions in an act specifically providing for the raising of revenue. 
Considered of themselves, we think they tend to keep the traffic above- 
board, and subject to inspection by those authorized to collect the 
revenue. They tend to diminish the opportunity of unauthorized per- 
sons to obtain the drugs and sell them clandestinely without paying the 
tax imposed by the Federal law.” 

Such an interpretation of the provisions as facilitating the collection 
of the revenue is far from easy. As the court below points out, we have 
a statute with a moral end as well as a revenue end, and “the responsi- 
bility is with the court to see that these ends are reached through a 
revenue measure and within the limits of a revenue measure.” How 
does the requirement that a written order be given by a purchaser to 
the seller, which order must be preserved by the seller for two years, 
render effective the enforcement of the tax? Or the requirement that 
physicians keep for two years records of each distribution of the drug 
with the name and address of the distributee? Or that dealers file and 

8 United States ». Doremus, 246 Fed. 958 (1918). 
4 See McCulloch v. Maryland, 4 Wheat. (U. S.) 316 (1819). 
5 See License Tax Cases, 5 Wall. (U. S.) 462 (1866). 
6 In re Kollock, 165 U. S. 526 (1897). 
7 [bid., 537. 
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keep for two years physicians’ prescriptions for the drug? It seems that ° 
these provisions are not means to effectuate the object of the act in re- 
spect to revenue, but are police regulations not even incidental to the 
revenue end of the act, and tending only to protect against the misuse 
of the drugs. This being true, the provisions do not take on a constitu- 
tional gloss by. reason of being appended to a revenue measure. The 
federal government under cloak of the granted power to tax cannot over- 
step the aim and spirit of that grant. 

MarrIAGE BY Mart. — Some of the problems of the American girl 
and her soldier fiancé on military duty abroad might be solved if a status 
of marriage could be created while the soldier is still on foreign soil.’ 
Professor Lorenzen in a recent article? has considered whether this 
could be accomplished by means of marriage by proxy. It would be 
much simpler if it were possible to attain the result by direct com- 
munication by mail between the parties. Whether this can be done 
involves the following questions: (1) whether or not a marriage is valid 
which consists merely of an exchange of promises without formal solem- 
nization; (2) whether or not cohabitation in addition to the mutual 
promises is a necessary element of such an informal marriage; (3) whether 
or not it is essential that the promises be exchanged by the parties in 
the presence of each other; (4) and what law governs the effect of an 
exchange of promises of marriage when the parties are in different 
jurisdictions during the transaction. 

1. Apart from statute, most courts in this country recognize as valid 
a marriage based on mutual consent without formal solemnization or 
the interposition of officials, civil or religious. Although there are 

1 Such a marriage might be desired, not only for sentimental reasons, but also in 
some cases in order to legitimatize children; in others, for such practical purposes as 
naming the woman as beneficiary with respect to government War Risk Insurance. 

2 “Marriage by Proxy and the Conflict of Laws,” 32 Harv. L. REv. 473. 
8 An opinion was recently rendered by the Judge Advocate General to the effect 

that American soldiers abroad might marry women in the United States by inter- 
changing a marriage contract by mail, provided that such marriage does not con- 
travene any statute of the state in question. 

This opinion is, of course, not controlling on the courts. Deming v. McClaughry, 
113 Fed. 639 (1902). But it “should receive the careful consideration of the courts, 
and in doubtful cases . . . should be permitted to lead the way to their decisions.” 
Deming ». McClaughry, supra. However, the opinion is not valuable, since it begs 
the question, whether such a marriage is contrary to the law of the various states. 

4 Davis v. Pryor, 112 Fed. 274 (1901); Adger v. Ackerman, 115 Fed. 124 (1902); 
Campbell v. Gullatt, 43 Ala. 57 (1869); Graham »v. Bennett, 2 Cal. 503 (1852); Caras 
v. Hendrix, 62 Fla. 446, 57 So. 345 (1911); Wynne ». State, 17 Ga. App. 263, 86 S. E. 
823 (1915); Hutchinson v. Hutchinson, 196 Ill. 432, 63 N. E. 1023 (1902); Smith ». 
Fuller, 108 N. W. (Iowa) 765 (1906); Shorten v. Judd, 60 Kan. 73, 55 Pac. 286 (1898); 
Dumaresly »v. Fishly, 3 A. K. Marsh (Ky.) 368 (1820); Hutchins ». Kimmell, 31 Mich. 
126 (1875); State v. Worthingham, 23 Minn. 528 (1877); Howard v. Kelly, 111 Miss. 
285, 71 So. 391 (1916); Gibson v. Gibson, 24 Neb. 394, 39 N. W. 450 (1888); Parker 
v. De Bernardi, 40 Nev. 361, 164 Pac. 645 (1917); State v. Thompson, 76 N. J. L. 197, 
68 Atl. 1068 (1908); Fenton v. Reed, 4 Johns. (N. Y.) 52 (1809); Cheney ». Arnold, 15 
N. Y. 345 (1857); Carmichael v. State, 12 Ohio St. 553 (1861); Im re Love’s Estate, 
42 Okla. 478, 142 Pac. 305 (1914); Richard v. Brehm, 73 Pa, St. 140 (1873); Fryer ». 
Fryer, Rich. Eq. Cas. (S. C.) 85 (1832); Grigsby v. Reib, 105 Texas, 597, 153 S. W. 
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statutes in most, if not all, jurisdictions, prescribing formalities for the 
solemnization of marriages, these statutes do not have the effect of 
nullifying otherwise valid informal marriages, unless the statute ex- 
pressly so provides.’ Consequently, in most states, common-law * 
marriages are still valid.’ 

2. On principle and by the better view of the authorities,* if the parties 
exchange promises, whether written or oral,® to presently ° assume the . 

1124 (1913); Hilton v. Roylance, 25 Utah, 129, 69 Pac. 660 (1902); Becker v. Becker, 
153 Wis. 226, 140 N. W. 1082 (1913). 

Contra: Furth v. Furth, 97 Ark. 272, 133 S. W. 1037 (1911); Johnson’s Heirs 2. 
Raphael, 117 La. 967, 42 So. 470 (1906); Denison v. Denison, 35 Md. 361 (1871); 
Milford v. Worcester, 7 Mass. 48 (1810); Dunbarton ». Franklin, 19 N. H. 257 (1848); 
Morrill v. Palmer, 68 Vt. 1, 33 Atl. 829 (1895). Cf. State v. Samuel, 19 N. C. (2 Dev. 
& Bat. Law) 177 (1836). 

5 Mathewson ». Phoenix Iron Foundry, 20 Fed. 281 (1884); Meister ». Moore, 96 
U. S. 76 (1877); Travers v. Reinhardt, 205 U. S. 423 (1907); Tartt ». Negus, 127 Ala. 
301, 28 So: 713 (1900); Taylor v. Taylor, 10 Colo. App. 303, 50 Pac. 1049 (1897); 
Warren v. Warren, 66 Fla. 138, 63 So. 726 (1913); Askew v. Dupree, 30 Ga. 173 (1860); 
Meehan »v. Edward Valve, etc. Co., 117 N. E. (Ind. App.) 265 (1917); Renfrow 2. 
Renfrow, 60 Kan. 277, 56 Pac. 534 (1899); Hutchins v. Kimmel, supra; State v. Wor- 
thingham, supra; Dyer v. Brannock, 66 Mo. 391 (1877); University of Michigan 2. 
McGuckin, 62 Neb. 489, 87 N. W. 180 (1901); State v. Zichfeld, 23 Nev. 304, 46 Pac. 
802 (1896); Ziegler v. P. Cassidy’s Sons, 220 N. Y. 98, 115 N. E. 471 (1917); Umben- 
hower v. Labus, 85 Ohio St. 238, 97 N. E. 832 (1912); Im re Love’s Estate, supra; 
Richard »v. Brehm, supra; Ingersol v. McWillie, 9 Texas Civ. App. 543, 30 S. W. 56 
(1895); Becker v. Becker, supra. See, also, Rutledge v. Tunno, 69 S. C. 400, 404, 48 
S. E. 297, 298 (1904); Svendsen v. Svendsen, 37 S. D. 353, 362, 158 N. W. 410, 412 
(1916). 1 Bishop, MARRIAGE, Divorce, AND SEPARATION, r 423, 424. 

But, the statutes were held to invalidate common-law marriages in: Robinson 2. . 
Redd’s Adm’r, 19 Ky. Law Rep. 422, 43 S. W. 435 (1897); Grisham v. State, 2 Yerg. 
(Tenn.) 589 (1831); Offield v. Davis, 100 Va. 250, 40 S. E. 910 (1902); Im re McLaugh- 
lin’s Estate, 4 Wash. 570, 30 Pac. 651 (1892); Beverlin v. Beverlin, 29 W. Va. 732, 
; S. E. 36 (1887). See 1917, Int. Rev. Stat., c. 89, § 4; 1907 Uran, Comp. Laws, 

1184. 
In California and in South Dakota, although marriages may still be valid without 

formal solemnization, there must be, as a substitute for the latter; a “mutual as- 
sumption of marital rights, duties and obligations.” Sharon v. Sharon, 79 Cal. 633, 
22 Pac. 26 (1889); Svendsen v. Svendsen, 37 S. D. 353, 158 N. W. 410 (1916). 

6 Informal marriages are generally termed “common-law” marriages, and the 
terms are here used as interchangeable, although there is, perhaps, some doubt as to 
whether marriages were ever wholly valid at common law without formal solemniza- 
tion. The historically more accurate view is that the earlier English common law 
recognized informal marriages. Dalrymple, v. Dalrymple, 2 Hagg. Con. 54 (1811). 
See 1 Bishop, MARRIAGE, DIVORCE, AND SEPARATION, § 405. But it was declared by 
a comparatively recent decision of the House of Lords that informal marriages were 
never valid in England. Reg. v. Millis, ro Cl. & Fin. 534 (1844). This decision was, 
of course, too recent to be an authority for the courts of this country. The marriage 
acts in England now make informal marriages void. 26 Gro. II, c. 33; 6and 7 Wm. IV, 
c. 85. Informal marriages are valid in Scotland. Dalrymple v. Dalrymple, supra. 
The Breadalbane Case, L. R. 1 H. L. Sc. 182 (1867). 

7 See L. R. A. 1915 E, 19, 20, for a list of these states. 
8 Dumaresly v. Fishly, supra; In re Hulett’s Estate, 66 Minn. 327, 69 N. W. 31 

(1896); Davis v. Stouffer, 132 Mo. App. 555, 112 S. W. 282 (1908); Jackson v. Winne, 
7 Wend. (N. Y.) 47 (1831). 

® The promises may be oral. Bissell v. Bissell, 55 Barb. (N. Y.) 325 (1869). In- 
deed, they may be wholly inferred from the conduct of the parties. See cases cited in 
note 14, infra. 

10 The promises in an informal marriage must be per verba de praesenti. Robertson 
v. State, 42 Ala. 509 (1868); Hebblethwaite v. Hepworth, 98 Ill. 126 (1881); Cheney ». 
Arnold, supra; Duncan ». Duncan, 10 Ohio St. 181 (1859); Fryer v. Fryer, supra, 
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status of husband and wife," this agreement without more creates a 
valid marriage.” But there are cases squarely holding that cohabitation 
is also essential.“ However unfortunate these latter decisions,“ they 
will probably be followed in the states in which they were rendered, and 
must be given appropriate consideration in connection with our main 
problem. 

3. Personal presence of the parties at the time the agreement is made 
has been stated to be one of the requisites of a valid consensual mar- 
riage.” But marriages by proxy were possible in England when in- 
formal marriages were there recognized,' so that this requirement of 

Where promises per verba de futuro cum cupola are allowed to constitute a marriage, 
it is only because present promises are inferred at the time of the later copulation. 
In re McCausland’s Estate, 52 Cal. 568 (1878); Peck v. Peck, 12 R. I. 485 (1880); 
Stoltz v. Doering, 112 Ill. 234 (1885). 

11 The mutual promises must be consistent with the recognized essentials of the 
marriage relation. State v. Walker, 36 Kan. 297, 13 Pac. 279 (1887). Thus, simply 
romising to live together is not enough. Soper v. Halsey, 85 Hun. (N. Y.) 464, 33 
N. Y. Supp. ros (1895). It must be intended that the relation be permanent. Peck 
v. Peck, 155 Mass. 479, 30 N. E. 74 (1892); State v. Ta-cha-na-tah, 64 N. C. 614 
(1870). Contra: Johnson v. Johnson’s Adm’r, 30 Mo. 72 (1860). Also, that it be 
mutually exclusive of marriage relations with others. Riddle v. Riddle, 26 Utah 
Ae 72 Pac. 1081 (1903). See 1 Bishop, MARRIAGE, Divorce, AND SEPARATION, 

§ 301, 317. ; 
B i canes an informal marriage may be invalid for any substantive reason, such 

as incapacity of the parties, and the like, which would make a regularly solemnized 
marriage invalid. 

18 Hawkins v. Hawkins, 142 Ala. 571, 38 So. 640 (1904); Herd v. Herd, 194 Ala. 
613, 69 So. 885 (1915); Grigsby v. Reib, supra. See also Lorimer v. Lorimer, 124 Mich. 
631, 635, 83 N. W. 609, 610 (1900). As to a statutory rule in California and South 
Dakota, see note 5, supra. 

In Davis v. Stouffer, supra, it is said, “There are cases in which the statement is 
made that a™contract im praesenti followed by cohabitation, or by intercourse, is a 
valid common-law marriage; but the latter clause of that statement was merely ad- 
dressed to the facts which appeared in the particular case. It was not meant that the 
marriage would. not be complete without that fact.” Illustrating this statement, see: 
Davis v. Pryor, supra, 276; Heymann v. Heymann, 218 Ill. 636, 640, 75 N. E. 1079, 
1080 (1905); Shorten v. Judd, 60 Kan. 73, 77, 55 Pac. 286, 287 (1898); Floyd v. Cal- 
vert, 53 Miss. 37, 44 (1876). 

14 Cohabitation may be a very important circumstance from which to infer mutual 
present promises to assume the marriage relation. Haywood »v. Nichols, 99 Kan. 
138, 160 Pac. 982 (1916); Bey v. Bey, 83 N. J. Eq. 239, 90 Atl. 684 (1914); Rose ». 
Clark, 8 Paige (N. Y.) 574 (1841). The Breadalbane Case, supra. It is possible to have 
a valid common-law marriage based on.promises wholly so inferred. Adger v. Acker- 
man, supra; Estes v. Merrill, 121 Ark. 361, 181 S. W. 136 (1915); Land ». Land, 206 
Ill. 288, 68 N. E. 1109 (1903). But cohabitation of itself does not constitute mar- 
riage; “consensus, non concubitus, facit matrimonium.” In re Boyington’s Estate, 157 
Iowa, 467, 137 N. W. 949 (1912); Marks ». Marks, 108 Ill. App. 371 (1903); Schwingle 
v. Keifer, 135 S. W. (Tex. Civ. App.) 194 (1911). In fact, as is pointed out in Davis 
v. Stouffer, supra, and in In re Hulett’s Estate, supra, except as evidence of mutual 
promises, cohabitation should be considered wholly immaterial. See 1 BisHop, 
MarriAGE, Divorce, AND SEPARATION, § 315, 27 Harv. L. REv. 378. 

% “Tt was... not... disputed that marriage can only be contracted in Scot- 
land by the mutual agreement of both parties to become husband and wife. There 
is, however, no particular form or ceremony by which such agreement must be mani- 
fested except, indeed, that the parties must, in order to constitute a marriage de 
praesenti, be in the presence of each other when the agreement is entered into, and it 
must be an agreement to become husband and wife immediately from the time when 
mutual consent is given.” Lord Cranworth, in the Breadalbane Case, supra, 199. 

16 See E. G. Lorenzen, supra, 480, 481. 
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personal presence, if it existed, was confined within very narrow limits. 
Swinburne has expressly declared that a valid marriage might be con- 
tracted by mail.!7 The opposing view seems to rest on the reasoning 
that, in a marriage contract, the consents must be given at the same 
instant, apparently an impossibility where the agreement is entered 
into by mail. But the theory of the law of contracts, — that an offer 
sent by mail continues to be made during every moment of its travel, 
so that when accepted, the offer and acceptance are contemporaneous,!® 
— seems as applicable to contracts creating the marriage status as to or- 
dinary contracts.” It is true that the marriage status is of such vital 
importance that its creation should be closely guarded.“ But, on the 
other hand, the public policy favoring the legitimation of children and 
lawful, in preference to illicit, relations militates against the require- 
ment of formalities of any sort.“ The fact that the promises must be 
per verba de praesenti furnishes a substantial safeguard against the 
possibility of contracting marriage “accidentally.” Therefore, where’ 
the parties during the exchange of promises are in the same jurisdiction, 
assuming that it is one where informal marriages are valid, it is safe to 
assert that a valid marriage may be contracted by mail.¥ 

4. But where the parties are in different jurisdictions during the ex- 
change of promises, there arises the further question of what law de- 
termines the effect of the transaction. This was the situation in Great 

17 SWINBURNE, SPOUSALS, 2 ed., 162, 181-83. Bishop accepts Swinburne’s state- 
ment as the correct common-law doctrine. 1 BisHop, MARRIAGE, DivoRcE, AND 
SEPARATION, § 325. 

18 See Campbell v. Sassen, 2 Wils. & S. 309, 317-319 (1826); 1 Fraser, Domestic 
RELATIONS, 155, 156. 

19 “The defendants must be considered in law as making, during every instant of 
the time their letter was travelling, the same identical offer to the plaintiffs and then 
the contract is completed by the acceptance of it by the latter.” Adams ». Lindsell, 
1 B. & Ald. 681, 683 (1818). 

20 The argument that the offeror of marriage may change his mind between the 
time of mailing the offer and the time of its acceptance, with the serious consequence 
that, if the offer was accepted, a marriage would be created which was not based on 
real mutual consent, is not of much consequence practically, since it would be a rare 
case indeed where so rapid a change of heart took place as to so momentous a de- 
cision. Also, the decision is, in the first place, more likely to be a well-deliberated 
one when arrived at away from the presence of the enchantress. Moreover, an ana- 
logous argument applies with equal force to marriages by proxy, should the party 
desire to revoke the proxy’s authority. See E. G. Lorenzen, supra, 482, 483. 

1 Willing assent is given to a proposition that the transactions on which a claim 
of a common-law marriage is based should be subjected to the careful scrutiny of the 
courts, especially after the death of one of the parties. See Bishop ». Brittain In- 
vestment Co., 229 Mo. 699, 724; 129 S. W. 668, 675 (1910). And it would seem that 
this is a sufficient protection against any possible danger of promoting blackmail or 
perjury that might arise out of the practice of allowing letters to be held to consti- 
tute a binding marriage. 

% See In re Sanders’ Estate, 168 Pac. (Okla.) 197, 198 (1917); Houston Oil Co. of 
Texas v. Griggs, 181 S. W. (Tex. Civ. App.) 833, 836 (1915); 1 BisHop, MARRIAGE, 
DIvoRCE, AND SEPARATION, § 77. 

% A search of the American authorities has failed to reveal any case in which the 
validity of a marriage by mail has been under consideration, with the exception of 
the recent case discussed in the text, infra. There is, however, a case decided under 
the Scotch law, in which a valid marriage was based primarily on a letter, addressed 
to the woman, but delivered to a third party, although there was no direct evidence 
that the woman knew of the letter’s contents before the man’s death. Hamilton v. 
Hamilton, 9 Cl. & Fin. 327 (1842). 
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Northern Ry. Co. v. Johnson,” a recent case in the Circuit Court of Ap- 
peals. In this case, an exchange of promises de praesenti by mail between 
a man residing in Minnesota and a woman residing in Missouri was held 
to constitute a valid marriage. Both Minnesota * and Missouri” allow 
common-law marriages, however, so that the decision of the question of 
what law governed the formal validity was not necessary to the result. 
The principle of the conflict of laws is unquestioned, that, at least as to 
formal validity, the law of the place of celebration controls.”” The diffi- 
culty here is to determine which jurisdiction is the place of celebration. 
As to an ordinary contract, the settled rule, whatever its theoretical 
difficulties,?® is that the locus contractus is the place where the accept- 
ance is mailed.2® A marriage, it is true, is not merely a contract; it is 
the creation of a status.*® However, there seems to be no good reason 
for the application of a different rule.** The court in the principal case 
proceeded on this reasoning,” since it was held that the marriage was 
governed by the laws of Missouri, where the acceptance was mailed. 
Consequently, it would presumably have upheld the marriage, even if 
informal marriages were not recognized in Minnesota. Although there 
is no direct authority precluding this result, some doubt has been ex- 
pressed as to its correctness, apparently based on the idea that a state 
or country cannot impose a status on a person who is neither domiciled 
nor present within its territorial limits. Even admitting this premise, 

*4 254 Fed. 683 (Cir. Ct. App.). 
% State v. Worthingham, supra; In re Hulett’s Estate, supra; Shattuck v. Shattuck, 

118 Minn. 60, 136 N. W. 409 (1912). 
2% Dyer v. Brannock, supra; State v. Bittick, 103 Mo. 183, 15 S. W. 325 (1891); 

Nelson v. Jones, 245 Mo. 579, 151 S. W. 80 (1912). 
27 Kent v. Burgess, 11 Sim. 361 (1840); Brinkley v. Attorney-General, 15 P. D. 

76 (1890); Meister ». Moore, supra; Lando v. Lando, 112 Minn. 257, 127 N. W. 1125 
(1910); Clark ». Clark, 52 N. J. Eq. 650, 30 Atl. 81 (1894); Nelson v. Carlson, 48 
Wash. 651, 94 Pac. 477 (1908). See Story, Conriict or Laws, § 113; 25 Hav. L. 
REv. 374; 26 Harv. L. REv. 536. 

28 See WALD’s Pottock on Contracts (WILLISTON’s ed.), 37, 3 
29 Adams v. Lindsell, supra; Dunlop »v. Higgins, 1 H. L. C. 381 (dea): Newcomb 2. 

De Roos, 2 E. & E. 271 (1859). 
30 See Bishop v. Brittain Investment Co., 229 Mo. 699, 726; 129 S. W. 668, 676 

(1910); Hilton v. Roylance, 25 Utah 129, 137, 69 Pac. 660, 663 (1902). 
st “Marriage being a civil contract, the rules to be ‘applied must be to a great 

extent the same as are applied to ordinary contracts.” Coad v. Coad, 87 Neb. 290, 
292; 127 N. W. 455, 457 (1910). 

The rule of ordinary contracts, if applied to contracts of marriage, would carry 
with it, as a necessary consequence the result that, if the acceptance was never re- 
ceived at all, there would be a binding marriage, nevertheless. Household Fire Ins. 
Co. ». Grant, 4 Exch. Div. 216 (1879). The practical dangers of this result do not 
seem to justify the adoption of a special rule for marriage contracts; viz., that the 
marriage is made where the acceptance is received. But even if such a rule were 
adopted, it would not change any of the conclusions reached herein, except as indi- 
cated in note 34, infra. 

Missouri has a statute expressly declaring marriage to be a civil contract. 1909, 
Rev. Srart., c. 76, § 8279. But this simply means that marriage is made independent 
of religion; "it does not dispense with any of the ordinary requisites of an informal 
marriage. See cases.cited in note 26, supra. Moreover, even if this statute put mar- 
riages in Missouri on exactly the same basis as commercial contracts, it could not 
have the effect of appropriating to Missouri a jurisdiction which Missouri would not 
otherwise have had. Consequently, the decision in Great Northern Ry. Co. v. John- 
son, supra, does not depend on any peculiarity of the law of Missouri. 

% See In re Lum Lin, 59 Fed. 682, 683; 1 BisHop, MARRIAGE, DIVORCE, AND 
SEPARATION, § 326. 
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it does not follow that the absentee may not voluntarily assume such a 
status. Great Northern Ry. Co. v. Johnson seems sound, and there is no 
sufficient basis for doubt that it will be followed in a case where in- 
formal marriages are not valid in the jurisdiction where the proposer is 
present. 

Applying the foregoing to our case of the American soldier abroad,* 
he should be able to enter into a valid marriage by mail, if the proposed 
wife to whom he addresses his offer of marriage accepts it in a state— 
whether her domicile or not** which recognizes common-law marriages, 
and which does not require cohabitation as an essential element of the 
informal marriage. 

RECENT CASES 

ADMIRALTY — JURISDICTION — TEST OF JURISDICTION OVER CONTRACTS. — 
The plaintiff ship building company, in pursuance of an agreement made with 
the owners of the steamship Yucatan, towed the vessel to its shipyard, and, 
having hauled her out on land, repaired her. For a claim under the con- 
tract the plaintiff instituted a libel in personam. The defendant filed a motion 
to dismiss the cause for want of jurisdiction in admiralty. Held, that admiralty 
has jurisdiction. North Pacific Steamship Co. v. Hall Bros. Marine Ry. & Ship- 
building Co., U. S. Supreme Court, October Term, 1918, No. 53. 

In the fourteenth century the jurisdiction of admiralty, which until that time 
had been extended to all cases partaking of a maritime flavor, was greatly cur- 
tailed by successive enactments. GopoLpHIn, A View oF ADMIRALTY JURIS- 
DICTION, c. 12. See De Lovis v. Boit, 2 Gall. (C. C.) 398, 418. Thereafter the 
court could not take cognizance of a contract made on land, even if to be per- 
formed at sea. Susano v. Turner, Noy, 67; Craddock’s Case, 2 Brownl. & Gold. 
39. Nor if made at sea to be performed on land. Bridgeman’s Case, Hobart rt. 
These restrictions upon admiralty jurisdiction were rejected in the United 
States from an early date. The Lottawanna, 21 Wall. (U. S.) 558; Waring v. 
Clarke, 5 How. (U. S.) 441. The civil jurisdiction was made to depend, not as 
in matters of tort upon locality, but upon the subject matter of the contract, 
which must be essentially concerned with maritime services, transactions, or 
casualties. New England Marine Ins. Co. v. Dunham, 11 Wall. (U.S.) 1. See 
BENEDICT, AMERICAN ADMIRALTY, § 256. Contracts for the building of vessels, 
not being maritime contracts, are not within the scope of admiralty. The 
Winnebago, 205 U. S. 354; Roach v. Chapman, 22 How. (U. S.) 129. But con- 
tracts for the repair of vessels, being maritime, are subject to maritime juris- 
diction. The J. E. Rumbell, 148 U.S. 1; Peyroux v. Howard, 7 Pet. (U.S.) 324. 
The element necessary to the distinction is not the /ocus of the work, but its 
reference to a vessel engaged in navigation and commerce. Tucker v. Alexan- 

% Tf it were thought preferable to adopt the rule that the place of celebration was 
the place where the acceptance was received, there would be no valid marriage, unless 
informal marriages were good in the jurisdiction where the proposer was present. 
But, then, the law of the acceptor’s jurisdiction would be immaterial. Therefore, if 
either jurisdiction permitted informal marriages, that could be made sufficient in any 
given case, since the réle of the respective parties could be interchanged accordingly. 

% The conclusions reached are based on the least favorable assumption as to the 
law of the jurisdiction in which the soldier is present; viz., that informal marriages 
are not there valid. » 

% Tt would be sufficient if the woman was present within this jurisdiction only 
long enough to accept the offer. Cf. Lorenzen, supra, 487, 488. 
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droff, 183 U. S. 424; The Manhattan, 46 Fed. 797. This jurisdiction is not lost 
though incidental repairs are performed while the vessel is hauled out on land, 
the criterion being that the contract relates to repair, not to the use of the ma- 
rine railway or dry dock. The Steamship Jefferson, 215 U.S. 130; Wartman v. 
Griffith, 3 Blatchf. (C. C.) 528. 

Apoption — Contract To Apopr— RicHt OF INHERITANCE — SPECIFIC 
PERFORMANCE. — The defendant’s intestate and her husband contracted with 
the paternal grandmother of the plaintiff to adopt the plaintiff’s father, “ac- 
cording to the statutory law” and “to do for him in every respect as if he were 
their offspring.” Under this contract, the plaintiff’s father entered the home 
of the defendant’s intestate, and until the day of his death, the assumed ties 
of mother and son were maintained. The defendant’s intestate did not, how- 
ever, legally adopt the child. The latter’s daughter sought to take under the 
laws of intestacy and inheritance. Held, that she might take. Barney v. 
Hutchinson, et al. 177 Pac. 890 (New Mexico). 

Adoption is universally authorized in this country by statute, being unknown 
to the common law. Matter of Zeigler, 82 Misc. 346, 143 N. Y. Supp. 562. The 
resulting relation is therefore statutory, not contractual. Calhoun v. Bryant, 
28 S. D. 266, 133 N. W. 266. Such statutes generally confer a right to inherit 
from the adopting parent. Gilliam v. Guaranty Trust Co., 186 N. Y. 127, 78 
N. E. 697; Ryan v. Foreman, 262 Ill. 175, 104 N. E. 189; 31 Harv. L. REv. 488. 
Accordingly a contract to adopt carries with it the incidental right of heirship. 
Thomas v. Malone, 142 Mo. App. 193, 126 S. W. 522. ‘This right descends to 
the children of the adopted child. Gray v. Holmes, 57 Kan. 217, 45 Pac. 506. 
The right of the adopting parent to disinherit naturally follows unless the con- 
tract definitely states otherwise. The relation alone will not ground a contract 
of inheritance. Odenbreit v. Utheim, 131 Minn. 56, 154 N. W. 741; Steele v. 
Steele, 161 Mo. 566, 61 S. W. 815. In the principal case, the adoption proceed- 
ings did not conform to statutory requirements, but the contract was fully per- 
formed by the child. In such a case, the child or his heirs may recover. Craw- 
ford v. Wilson, 139 Ga. 654, 78S. E. 30. The measure of damages for the breach 
of such a contract is the value of the service performed, with interest, not the 
value of the share of the promisor’s estate which would have been inherited by 
the child, had the contract been performed. Sandham v. Grounds, 94 Fed. 83. 
Where the consideration executed on the part of the child consists of services, 
companionship, and a change of domestic relations, its value cannot be ade- 
quately compensated in damages. Crawford v. Wilson, supra. The court, re- 
garding that as done which ought to have been done, in decreeing that the 
child, and therefore its heir, was entitled to the fruits of legal adoption, is in 
accord with the great weight of authority. Thomas v. Malone, supra; Chehak 
v. Battles, 133 Iowa, 107, 110 N. W. 330. But see contra, Davis v. Jones’ Adm’r, 
94 Ky. 320, 22 S. W. 331. 

ADVERSE Possession — Tax LieNS — WHETHER CONTINUITY OF POSSES- 
sIoN AFFECTED BY. — In an action of ejectment the plaintiff based his claim 
in part upon a tax deed from the state which had purchased the land for the 
delinquent taxes of X. The defendant claimed under an adverse possession, 
which was running when the tax lien attached, but which had not ripened into 
title. The statutory period had run at the time of the purchase by the state. 
Held, the tax deed was invalid because the tax lien was extinguished by ad- 
verse possession. West Virginia & Virginia Coal Co. v. Charles, 254 Fed. 379. 

For a discussion of this case, see NOTES, page 844. 

BANKRUPTCY — ADJUDICATION — INSOLVENCY — REs JupICATA. — A trus- 
tee in bankruptcy sued to recover a preference and offered as evidence of the 
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debtor’s insolvency at the time of the preference the petition and adjudication 
in involuntary bankruptcy. The petition alleged that the defendant had re- 
ceived a preference, and the adjudication found that the bankrupt had been in- 
solvent for four months preceding the filing of the petition. The defendant did 
not appear in the bankruptcy proceedings. The trial court ruled this evidence 
conclusive on the grounds that the proceedings were in a sense in rem and that 
all creditors were parties. Held, that the evidence is not conclusive against the 
defendant. Gratiot State Bank v. Johnson, U.S. Supreme Court, October Term, 
1918, No. 148. 

It is held that an adjudication, being in rem, determines the debtor’s status 
as a bankrupt against everybody. Michaels v. Post, 21 Wall. (U.S.) 398, 428; 
New Lamp Chimney Co. v. Ansonia Brass & Copper Co., 91 U. S. 656. The 
question of what other determinations, if any, will be res judicata has given rise 
to difference of opinion. See 1 REMINGTON, BANKRUPTCY, 2 ed., §§ 444, 445. 
Thus, a finding of insolvency has been held conclusive because it is in rem and 
because creditors are parties since they may appear under sections 18 and sof 
of the Bankruptcy Act. (Act oF Juty 1, 1898, c. 541, §§ 185, sof, 30 Star. 
544. AcT OF FEBRUARY 5, 1903, c. 487, § 6, 32 Stat. 797, 798.) Cook v. 
Robinson, 114 C.'C. A. 505, 194 Fed. 785; In re American Brewing Co., 50C. C. A. 
517, 112 Fed. 752. Cf. Sheppard-Strassheim Co. v. Black, 128 C. C. A. 147, 151, 
21r Fed. 643, 647. Contra, In re McCrum, 130 C. C. A. 555, 214 Fed. 207; 
Silvey & Co. v. Tift, 123 Ga. 804, 51 S. E. 743. See Mansen v. Williams, 213 
U. S. 453, 455. Parties in interest are considered creditors and are therefore 
allowed to appear. Jackson v. Wauchula Mfg. & Timber Co., 144 C. C. A. 551, 
230 Fed. 409; In re Everybody’s Store, 125 C. C. A. 290, 207 Fed. 752. Cf. In re 
Eureka Anthracite Coal Co., 197 Fed. 216. See 17 Harv. L. Rev. 131. And 
such parties might similarly have been held bound. The principal case ends 
this confusion and establishes that only the condition of bankruptcy is, by the 
adjudication, binding on those not actually parties. This is the correct view, 
for the adjudication creates only the condition it decrees. Furthermore, section 
sof merely provides for validating the petition. In re Mackey, 110 Fed. 355. 
See 23 Harv. L. REv. 479. Section 185 merely provides, as is pointed out in 
the principal case, that the creditors may, if they choose, protect themselves. 
Whether a finding is admissible in evidence, however, has been left open. It is 
submitted that it is not admissible, since a judgment, except so far as it may be 
in rem, affects only the parties or their privities. Lewis v. Sloan, 68 N. C. 557; 
Silvey & Co. v. Tift, supra. 

BILLS AND NoTES — PURCHASER FOR VALUE wiTHOUT Notice — RicHTs 
OF A PAYEE AGAINST AN IRREGULAR INDORSER. — The defendant indorsed an 
incomplete note for the accommodation of the maker, which was later im- 
properly filled in by the latter and transferred to the plaintiff, the payee. 
The note was dishonored at maturity and the plaintiff sues the defendant as 
indorser. Held, that he may recover. Johnston v. Knipe, tos Atl. 705 (Pa.). 

Under the Bills of Exchange Act, a payee is not a holder in due course. 
Herdman v. Wheeler, [1902] 1 K. B. 361. See Brannan, Nec. Inst. Law, 
§ 14 (c). Ina later case, however, the English court allowed recovery by a 
payee on the theory that the maker was estopped from setting up that a 
third party had filled up the blanks in excess of his authority. Lloyd’s Bank 
v. Cooke, [1907] 1 K. B. 794. The theory of estoppel does not extend to the 
case where the blanks were filled in without any authority from the maker. 
Smith v. Prosser, [1907] 2 K. B. 735. Under the Negotiable Instruments 
Law, a payee has also been held not a holder in due course. Vander Ploeg v. 
Van Zuuk, 135 Iowa, 350, 112 N. W. 807. But the New York and Massa- 

_chusetts courts have declined to follow the latter decision, giving “negotia- 
tion” a broader interpretation than is warranted by a literal construction of 
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the act. Boston Steel & Iron Co. v. Steuer, 183 Mass. 140, 66 N. E. 646; 
Brown v. Rowan, 91 N. Y. Misc. 220, 154 N. Y. Supp. 1098. Strangely, how- 
ever, the New York court has held that transference by a thief is not such a 
“negotiation” as will constitute a payee a holder in due course. Empire 
Trust Co. v. Manhattan Co., 97 Misc. 694, 162 N. Y. Supp. 629. See 30 Harv. 
L. Rev. 515. ‘The question arises for the first time in Pennsylvania, and the 
court also repudiates the Iowa decision. The fact that the defendant was an 
irregular indorser and not the maker, as was true in all the preceding cases, 
can create no basis for any substantial distinction. See also Thorp v. White, 
- Mass. 333, 74 N. E. 592; Liberty Trust Co. v. Tilton, 217 Mass. 462, 105 

. E. 605. 

CaRRIERS — Duty TO TRANSPORT — LIABILITY OF CARRIER FOR ACT OF 
ForREIGN AGENT IN ACCORDANCE WITH ForEIGN Law. — The defendant, a 
common carrier running freight steamers between the United States and 
Shanghai, China, employed as agent in Shanghai a British firm, which was, 
by English law, forbidden to deal with parties on the British “black list.” 
In 1916 the plaintiff, an American citizen, agent for German subjects and there- 
fore on the “black list,” tendered goods for carriage to the defendant’s agent. 
In accordance with his legal duty, the latter refused to accept them for trans- 
portation. The plaintiff brought an action to recover for this refusal. Held, 
that the defendant is liable. Swayne v. Hoyt, 255 Fed. 71. 

One of the duties of a common carrier is to receive for carriage, subject to 
reasonable limitations, any goods offered it, the nature of which corresponds 
to those which it professes to carry. Jill. Cent. R. R. Co. v. Frankenberg, 54 
Ill. 88. Accordingly, the refusal to serve the plaintiff, unless justified, ren- 
dered the defendant liable. A common carrier must serve without discrimi- 
nation every member of the class it professes to serve. Pittsburg, etc. Ry. 
Co. v. Morton, 61 Ind. 539; Brown v. Memphis & C. Ry. Co., 5 Fed. 499. See 
Wyman, Pusiic SERVICE CoRPORATIONS, § 344. Refusal to serve must be 
based on the possibility of performing the service, not on the character of the 
shipper. See Wyman, Pustic SERVICE CoRPORATIONS, § 550. The mere re- 
fusal of a carrier’s employees to serve does not relieve the carrier of liability. 
Seasongood, etc. Co. v. Tennessee, etc. Transp. Co., 21 Ky. L. Rep. 1142, 54 
S. W. 193. On the other hand, subserviency to governmental authority is a 
defense. Palmer v. Lorrillard, 16 Johns. 348; Phelps v. Ill. Cent. R. R. Co., 
04 Ill. 548. In the principal case, however, the law bound the agent alone 
and not the defendant principal. It is submitted that the defendant’s duty 
to render reasonable service to the public required the maintenance of a com- 
petent agent. It was reasonable to expect the situation which arose, and the 
defendant should have provided for it. St. Louis, etc. Ry. Co. v. State, 85 Ark. 
311, 107 S. W. 1180. Hence the incompetency of the agent was no excuse. 

CONSTITUTIONAL LAw—DveE Process — PoticeE Power — LimiraTION 
OF FEES OF EMPLOYMENT AGENCIES. — An ordinance limited fees of employ- 
ment agents to five per cent of the first month’s wages and board. An employ- 
ment agent charged a larger fee for furnishing a clerical position, and was con- 
victed of violating the ordinance. Held, that the conviction be reversed. Wil- 
son v. City & County of Denver, 178 Pac. 17 (Colo.). 

For the protection of the public welfare private employment agencies are 
subject to regulation under the police power. Brazee v. Michigan, 183 Mich. 
250, 149 N. W. 1053; Brazee v. Michigan, 241 U. S. 340; Price v. People, 193 
Til. 114, 61 N. E. 844. Legislation under this power will be overthrown only 
when utterly unreasonable. Rast v. Denman, 240 U.S. 342, 357. See 32 Harv. 
L. Rev. 173. A prohibition of fees has been held unreasonable. Adams v. 
Tanner, 244 U.S. 590. See 31 Harv. L. Rev. 490. And the same has been 



RECENT CASES 857 

held in regard to a limited maximum fee, because it regulated a harmless busi- 
ness. Ex parte Dickey, 144 Cal. 234, 77 Pac. 924. Cf. City of Spokane v. Macho, 
51 Wash. 322, 98 Pac. 755. The principal case, however, recognizes the inci- 
dental evil of the business, exorbitant rates charged to the necessitous, but 
holds that laborers need protection while clerical and technical applicants do 
not. Accordingly the court, in order to render the ordinance constitutional, 
construes “wages” to include only the former. Grenada County v. Brogden, 112 
U. S. 261; Chesebrough v. City & County of San Francisco, 153 Cal. 559, 96 Pac. 
288. The term “wages” has received various constructions. See Bovard v. 
K.C., Ft. S. & M. Ry. Co., 83 Mo. App. 498, 501; Im re Stryker, 158 N. Y. 526, 
528, 53 N. E. 525; South & North Alabama Railway v. Falkner, 49 Ala. 115, 118. 
But each case should depend on its own subject matter and object. Gordon v. 
Jennings, 9 Q. B. D. 45, 46. And it is submitted that the ordinance in the 
principal case applies to all and is constitutional. It is, and was intended as, 
a regulation similar to usury laws to protect the necessitous, regardless of their 
employment. It seems that “wages and board” was used merely to afford a 
basis for computing the fee chargeable. See, dissenting opinions, Ex parte 
Dickey, 144 Cal. 234, 242, 77 Pac. 324, 327; Adams v. Tanner, 244 U.S. 590, 597. 

CONSTITUTIONAL Law — PowErS OF LEGISLATURE: TAXATION — POLICE 
PowER — ENCROACHMENT THEREON. — Section 2 of the Harrison Anti-Nar- 
cotic Act provides certain regulations and restrictions governing the sale, 
dispensing and distribution of opium and its derivatives. The Circuit Court 
of Appeals held the provisions unconstitutional as an invasion of the police 
power reserved to the states. On error to the Supreme Court, held, that the 
provisions were valid. United States v. Doremus, U. S. Sup. Ct., Oct. Term, 
1918, No. 367. 

For a discussion of this case, see NOTES, page 846. 

ConTEMPT OF CouRT — CONSTRUCTIVE CONTEMPT — PUBLIC ASSAULT ON 
ALLEGED INFORMER. — The defendant, in violation of an injunction, removed 
liquor from his saloon. Pending an application against him to punish for con- 
tempt, the defendant publicly but outside the presence of the court assaulted 
and battered a person supposed by him to have given the information as to 
removal of the liquor. In fact, the defendant was mistaken in the identity of 
his victim. Held, that the defendant is guilty of contempt of court. In re Hand, 
105 Atl. 594 (N. J.). 

In general, any conduct which obstructs the due administration of justice 
constitutes contempt of court. See Adams v. Gardner, 176 Ky. 252, 257, 195 
S. W. 412, 414; Ex parte Clark, 208 Mo. 121, 145, 106 S. W. 990, 996; OSWALD, 
ConTEMPT OF CouRT, 3 ed., 6. Thus it is contempt to procure one already 
subpoenaed as a witness to absent himself from the trial. Commonwealth v. 
Reynolds, 80 Mass. 87. See State v. Moore, 146 N. C. 653, 61 S. E. 463; 2 
BisHop, Crrinat Law, 8 ed., § 258. Nor would the fact that the subpoena 
had not yet been served make such acts any less an obstruction of justice. 
Rex v. Carroll (1913), Vict. L. R. 380. See 2 WHARTON, Crmumnat Law, 7 
ed., § 2287; 27 Harv. L. Rev. 166. Even the use of threatening language 
toward an intended witness for the purpose of intimidating him in giving his 
evidence is a contempt of court. Shaw v. Shaw, 8 Jur. (N.S.) 141. See Rex v. 
Gray, 23 N.Z.L. R. 52 C. A. A fortiori an assault and battery upon a witness 
to influence his testimony in a future trial constitutes a contempt. Brannan v. 
Commonwealth, 162 Ky. 350, 172 S. W. 703. See 32 Harv. L. Rev. 174. The 
principal case, in holding as a contempt an act of this nature done outside 
the presence of the court, the battery being committed upon one who is not a 
witness, goes beyond the prevailing authorities. The policy of the law, it ap- 
pears, is to confine the doctrine of constructive contempt to cases falling within 
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the established rules. Haskett v. State, 51 Ind. 176. Since, however, the assault 
here operated as a warning to others that anyone testifying against the defend- 
ant was in danger of suffering the same consequences, it would seem that the 
free course of justice was thereby obstructed sufficiently to constitute a con- 
tempt of court. See Beale, “Contempt of Court, Criminal and Civil,” 21 
Harv: L. REv. 161. ‘ 

EvmENCE — DocuMENTS — REJECTION OF A MEMORANDUM PROCURED BY 
Fraup. — In defense to an action for breach of oral warranty, the defendant 
pleaded that the contract had been reduced to writing, and gave in evidence a 
written memorandum which apparently restricted the alleged warranty so as 
to defeat the plaintiff’s recovery. The plaintiff proved that his signature to the 
memorandum had been procured by a fraudulent misrepresentation as to its 
contents, and the lower court did not admit the writing. Held, that the memo- 
randum was properly excluded. Whipple v. Brown Bros. Co., 121 N. E. 748 
(N. Y.). 

If a specialty fails to express the true intention of the parties on account of 
mistake, clerical error, or fraud, equity may reform it. Pickens v. Pickens, 72 
W. Va. 50, 77 S. E. 365; Kinman v. Hill, 156 N. W. 168 (Iowa); Jones v. John- 
ston, 193 Ala. 265, 69 So. 427. In such cases equity merely makes it possible for 
the parties to perform the contract actually made. See 4 Pomeroy, Equity 
JURISPRUDENCE, §§ 1375-76. In determining whether there is a contract the 
law now regards, not the hidden intentions, but the inferences that one party 
reasonably draws from the words and acts of the other. Stoddard v. Ham, 129 
Mass. 383; Williams v. Burdick & Co., 63 Ore. 41, 126 Pac. 603. Ifa written 
memorandum of a sale does not express the true intention of the parties on ac- 
count of the fraud of one of the bargainors, the writing is not evidence of a 
contract either on the old theory of a meeting of minds or the modern theory of 
expressed mutual assent. Shea’s Appeal, 121 Pa. 302, 15 Atl. 629; Shores- 
Mueller Co. v. Lonning, 159 Iowa, 95, 140 N. W. 197. In the principal case, 
therefore, the memorandum procured by fraud was properly rejected. It seems 
that if the plaintiff, although wishing to postpone action on the contract, had 
desired to have the memorandum so modified as to avoid future prejudice, 
he could have had it reformed in equity on a bill quia timet. See Brown v. 
Statier, 206 Mass. 119, 122, 92 N. E. 78, 79. 

ILLEGAL CONTRACTS — CONTRACTS AGAINST PuBLIC PoLicy — AGREEMENT 
OF OFFICER OF A CORPORATION TO PROCURE A CONTRACT FROM THE CORPORA- 
TION. — The defendant agreed to form a corporation of which he should be a 
director and to procure a contract whereby all the goods of the corporation 
were to be bought from the plaintiff at a price named by him and to be sold at 
prices fixed by him. The corporation was organized with the defendant as 
director, but he failed to procure the contract from the corporation. The plain- 
tiff then brought action for the breach of the original agreement. Held, that 
the agreement is illegal. Rosenthal v. Light, 173 N. Y. Supp. 743. 

The general principle is well established that a contract by the directors or 
stockholders of a corporation which tends to influence their action to the preju- 
dice of the corporation, its creditors, or the other stockholders is illegal. Such 
contracts usually consist of promises of employment by the corporation to 
incorporators or purchasers of stock. West v. Camden, 135 U.S. 507; Guern- 
sey v. Cook, 120 Mass. sor. This rule has been relaxed somewhat in cases 
where the parties to the contract were the only ones interested in the corpora- 
tion or where all those interested have consented, and it does not appear that 
the performance of the contract will lead to a breach of the duties owed the 
corporation. Drucklieb v. Harris, 209 N. Y. 211, 102 N. E. 599; Kantaler v. 
Bensinger, 214 Ill. 589, 73 N. E. 874. . See Fabre v. O’Donohue, 173 N. Y. Supp. 
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472. Cf. Woodruff v. Wentworth, 133 Mass. 309, 314. The principal case is a 
further application of the general rule. In addition to there being stockholders 
unaware of the contract, it is manifest that the agreement by the corforation 
would not inure to its advantage. The corporation is to be made a mere selling 
agency subject to the will of the plaintiff, who is to reap the profits. 

Injunctions — Acts RESTRAINED — INJUNCTION AGAINST HoLpING ELEC- 
TION ON UNCONSTITUTIONAL AMENDMENT. — Plaintiff sued to enjoin the sub- 
mission to popular vote of a proposed state constitutional amendment alleged 
to be in conflict with the Constitution of the United States. Held, that an in- 
junction should not be granted. Weinland v. Fulton, 121 N. E. 816 (Ohio). 

If plaintiff sued as an elector or} citizen the court would refuse an injunction 
on the ground that equity-does not protect political rights. Fletcher v. Tuttle, 
151 Ill. 41, 37 N. E. 683. Equity will protect a taxpayer, however, from misuse 
of public funds. Crampton v. Zabriskie, 101 U.S. 601. In a few states a tax- 
payer may enjoin the holding of an election where the statute or ordinance under 
which it was called is wera vires. De Kalb County v. Atlanta, 132 Ga. 727, 65 
S. E. 72; Solomon v. Fleming, 34 Neb. 40, 51 N. W. 304; Cascaden v. Waterloo, 
106 Iowa, 673, 77 N. W. 333. See Layton v. Monroe, 50 La. Ann. 121, 23 So. 99. 
But the weight of authority is against this. Pfeifer v. Graves, 88 Ohio St. 473, 
104 N. E. 529; Duggan v. Emporia, 84 Kan. 429, 114 Pac. 235; Dubuisson v. 
Election Supers., 123 La. 443, 49 So. 15; McAlester v. Millwee, 31 Okla. 620, 122 
Pac. 173. Some courts say a taxpayer’s interest is too remote and conjectural. 
Duggan v. Emporia, supra. Others lay down the general rule that equity will 
never interfere with elections. Copeland v. Olsmith, 124 Pac. 33 (Okla.). And 
where an election on an initiated measure was sought to be enjoined on the 
ground that the petitions calling the election were not regular, the court said 
an injunction would be an interference with the legislative department of the 
government. Pfeifer v. Graves, supra. The principal case differs from any of 
the above in that the authority for holding the election is perfectly valid, the 
alleged unconstitutionality being in the subject matter. The interference with 
legislative processes would therefore be much plainer than in the Pfeifer case. 
Hence even if plaintiff was a taxpayer and the election was a special one, neither 
of which appears in the report, the decision seems absolutely sound. 

Injunctions — Acts RESTRAINED — INJUNCTION OF STRIKES IN WAR 
Time. — The defendants were instigating and conducting strikes in plaintiff’s 
shoe factory. The strikes were accompanied by unlawful violence. The 
plaintiff was engaged in manufacturing military supplies for the United States 
government. Plaintiff sought an injunction. Held, that “all strikes for any 
cause whatever be enjoined for the duration of the war.” Rosenwasser Bros. 
v. Pepper, 172 N. Y. Supp. 310. 

For a discussion of this case, see NOTES, page 837. 

INSURANCE — MARINE InsuRANCE — “Hostizitres,” MEANING IN F. C, 
AND S. Ciause. — The plaintiff reinsured a cargo with the defendant under a 
policy containing the usual f. c. and s. clause, the relevant words of which were, 
“warranted free’ from all consequences of hostilities or warlike operations.” 
The cargo was damaged by the explosion of a bomb placed in the vessel while 
in a South American port by a German. No authorization or ratification of this 
act by the German government was shown. The plaintiff sued on the policy. 
Held, that he could not recover. — Atlantic Mutual Insurance Co. v. King, 
35 T. L. R. 164. 

The court states correctly that the reinsurer has the burden of proving that 
the loss falls within the warranty. Munro, Brice & Co. v. War Risks Associ- 
ation, [1918] 2 K. B. 78. See Compania Maritima of Barcelona v. Wishart, 34 
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T. L. R. 251. The court further recognizes the principle that this warranty 
does not cover the acts of a private individual acting on his own initiative. 
If the warranty covers only the acts of agents of sovereign powers, the decision 
is wrong on primordial doctrines of agency. But the court holds that it in- 
cludes acts done by a man when, “knowing that the settled and concerted 
policy of his government is to avail itself of the efforts of all its subjects to 
destroy enemy life and property as occasion offers, he uses such opportunity 
as presents itself in furtherance of that policy.” Though this is not construing 

_the policy against the underwriter, the result reached might well be the intent 
of the parties. This clause has always been construed liberally. Cf. Stoomvaart 
Maatschappij Sophie H. v. Merchants’ Marine Insurance Co., Lid., [1918] 
Weekly Notes, 322; Henry & MacGregor, Lid., v. Marten, [1918] Weekly Notes, 
224; William France, Fenwick & Co. Lid. v. North of England Protecting Asso- 
ciation, [1917] 2 K. B. 522. See 2 ARNOULD, MARINE INSURANCE, 9 ed., § gos. 

INTERSTATE COMMERCE — CONTROL BY CONGRESS — Hours oF SERVICE 
Act: APPLICATION TO TERMINAL Company. — The Hours of Service Act ap- 
plies to “any common carrier or carriers, their officers, agents, and employees” 
engaged in interstate commerce. (34 STAT. ATL. 1415.) The defendant operated 
a union freight station at Brooklyn under contracts with ten interstate rail- 
roads, receiving freight at their termini and transporting it by ferry and rail 
to its freight houses, and receiving likewise freight from Brooklyn shippers 
and transporting it to the docks of the several railroads. It was not chartered 
as a common carrier, did not hold itself out as such, and filed no tariffs with 
the Interstate Commerce Commission. Held, that the Hours of Service Act ap- 
plies to the defendant. United States v. Brooklyn Eastern District Terminal, 
U. S. Sup. Ct., No. 155, October Term, 1918. 

The decision is manifestly correct. The act would have applied to the 
carriers themselves in performing these services; the defendant is the agent 
of the carriers, and the act expressly includes agents. It has long been settled 
that the fact that all the acts done by a company are within one state does 
not excuse it from the regulation of interstate commerce. United States v. 
Colorado & Northwestern Railroad Co., 157 Fed. 321. See 21 Harv. L. Rev. 
447. The court, however, points out clearly that the defendant is itself a 
common carrier, that the nature of the company does not depend upon how 
it was chartered, nor upon what it professes, but upon what it does, and that 
the services of the defendant were of a kind ordinarily performed by a com- 
mon carrier. There is ample authority for this position. United Siates v. 
Baltimore & Ohio Railroad Co., 231 U. S. 274; Union Stockyards Company of 
Omaha v. United States, 169 Fed. 404. See United States v. Sioux City Stock- 
yards Co., 162 Fed. 556. Cf. Tap Line Cases, 234 U. S. 1. The Hours of 
Service Act has been liberally applied, in the light of its “humane purpose.” 
Topeka & Santa Fe Railway Co. v. United States, 244 U. S. 336. 

INTERSTATE COMMERCE — CONTROL BY STATES — RIGHT OF INTERSTATE 
NaturRAL Gas CoMPANY SuppPLyinc Gas To LocaL DISTRIBUTING COMPANIES 
TO Enjorn ENFORCEMENT BY STATE COMMISSIONS OF CONFISCATORY RATES 
TO ConsuMERS. — The corporation of which plaintiff was receiver was engaged 
in producing natural gas, chiefly in Oklahoma, transporting it through pipe- 
lines, and selling it to local distributing companies in Kansas and Missouri, 
receiving a percentage of their gross profits as its return. The state utilities 
commissions of Kansas and Missouri fixed rates to the consumers which were 
so low that the return to plaintiff would be wholly inadequate, and plaintiff 
sued to enjoin the enforcement of these rates on the ground that they consti- 
tuted a burden on interstate commerce. Held, that no injunction should be 
granted, on the ground that the distribution by the local companies was no 
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part of the interstate commerce and therefore there was no direct burden on in- 
terstate commerce. Public Utilities Commission v. Landon, 39 Sup. Ct. Rep. 268. 

The proposition that the interstate transportation ceases on delivery to the 
local companies would seem untenable. Cf. Werner Sawmill Co. v. Kansas 
City Southern R. Co., 194 Mo. App. 618, 186 S. W. 1118, and Re Pipe Lines, 
24 I. C. C. 1. Consequently there is a sufficiently direct burden on interstate 
commerce. But Kansas had a right under its police power to regulate the 
sale of natural gas within its borders, and the fact that some of this gas hap- 
pened to be imported from Oklahoma constituted a merely incidental inter- 
ference with interstate commerce. Such an interference will not invalidate 
state regulation. Standard Stock Food Co. v. Wright, 225 U.S. 540; Minnesota 
Rate Cases, 230 U. S. 352. In Missouri, however, all but an inconsiderable 
percentage of the natural gas consumed is imported from other states. Regu- 
lation by the Missouri commission therefore hardly appears to be an incidental 
burden, and the decision as to the Missouri rates would seem at least doubtful. 

LEGACIES — ABATEMENT — DEFICIENCY DUE to Wipow’s ELECTION BORNE 
PROPORTIONALLY BY RESIDUARY AND SpEciFIC LEGATEES. — A testator left 
a number of specific legacies and the residue to his son. The widow refused to 
abide by the provisions of the will and chose under statute to take what she 
would have received had her husband died intestate. Held, the specific and 
residuary legacies abate pro rata. In re Davison’s Estate, [1919] 1 Western 
Weekly Rep. 497 (Saskatchewan). 
When a widow is put to an election to take either under or against her hus- 

band’s will, and she elects to do the latter, the rest of the estate should be dis- 
tributed according to the testator’s wishes if possible. Dunlap v. McCloud, 
84 Ohio St. 272, 95 N. E. 774; In re Grobe’s Estate, 101 Neb. 786, 165 N. W. 
252; cf. Fennell v. Fennell 80 Kan. 730, 106 Pac. 1038. Contra, Gordon v. Perry, 
98 Miss. 893, 54 So. 445. Thus the renunciation of a life estate in a trust does 
not deprive the remaindermen of their interest, but they are allowed to enjoy 
their estate at once unless such acceleration defeats the testator’s intention. 
In re Disston’s Estate, 257 Pa. 537, 101 Atl. 804; Smith v. Patch, 77 N. H. 75, 
87 Atl. 252. But if the election to take against the will is detrimental to the 
estate, the loss is primarily to be borne by the residuary legatees. Lewis v. 
Sedgwick, 223 Ill. 213, 79 N. E. 14; Pittman v. Pittman, 81 Kan. 643, 107 Pac. 
225; cf. Meek v. Trotter, 133 Tenn. 145, 180 S. W. 176. Contra, Devecmon v. Kuy- 
kendall, 89 Md. 25, 42 Atl. 963. And if it is possible to give the disappointed 
parties partial compensation out of the property renounced, the legatees other 
than those of the residue are preferred. Pace v. Pace, 271 Ill. 114, 110 N. E. 
878; Adams v. Legroo, 111 Me. 302, 89 Atl. 63. The court in the principal case, 
in imposing the loss proportionally on all legatees alike, seems to overlook the 
general principle. 

LIMITATION OF ACTION — COMPUTATION OF TimE — INCLUSION AND Ex- 
CLUSION OF First AND Last Days. — By a deed executed on April 14, 1902, 
the defendant granted a period of ten years in which to cut and remove timber 
from his land. The deed also provided that if such timber were not removed 
at the expiration of the ten years the grantee was to have the option of extend- 
ing the period. On April 15, 1912, April 14 having fallen on Sunday, the 
plaintiff, a mesne grantee, gave notice of his desire to extend. Held, that the 
option was exercised in time. United Timber Co. v. Bivins, 253 Fed. 968. 

As a general rule, in the computation of time from a date or an event, the 
first day is excluded and the last included. Blake v. Crowninshield, 9 N. H. 
304; Seward v. Hayden, 150 Mass. 158, 22 N. E. 629; McCulloch v. Hopper, 
47 N. J. L. 189. Some courts hold, however, adopting an old common-law 
distinction, that where the period is to be reckoned from an event, as distin- 
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guished from a date, both days are to be included. Bellasis v. Hester, 1 Ld. 
Raym. 280; Chiles v. Smith, 52 Ky. 460; Leavenworth Coal Co. v. Barber, 47 
Kan. 29, 27 Pac. 114. On the other hand, to prevent hardship or forfeiture, 
the general rule has often been discarded, the first and last days being in- 
cluded or excluded as the case required. Lester v. Garland, 15 Ves. 248; Pugh 
v. Duke of Leeds, Cowp. 714; Price v. Whitman, 8 Cal. 417; Taylor v. Brown, 
5 Dak. 335, 40 N. W. 525. The law is even more uncertain when the last day 
falls on Sunday. With respect to contracts the Sunday is generally excluded, 
and performance may properly occur on Monday. Campbell v. Life Assurance 
Society, 41 Bosw. 299; Hammond v. Life Ins. Co., 10 Gray (Mass.) 306; Everett 
v. Stewart, 2 Conn. 69. But in the computation of statutory periods there _ 
can be no extension of time. Alderman v. Phelps, 15 Mass. 225; Patrick v. 
Faulke, 45 Mo. 312; Harrison v. Sager, 27 Mich. 476. Contra, West v. West, 
20 R. I. 464, 40 Atl. 6. Statutes providing for the exclusion of Sunday have 
changed the latter rule in many jurisdictions. U. S. Rev. Srat., § 5013; N. Y. 
Cope Civ. Proc., § 788; Ky. Civ. Cope Prac., § 681. But curiously, these 
statutes have been considered as requiring performance on Saturday instead 
of permitting an extension until the following Monday. Frankfort v. Farmers’ 
Bank, 20 Ky. L. 1635, 49 S. W. 811; Allen v. Elliott, 67 Ala. 432. Again, it 
has been held that these statutes have no application where the period in 
question covers a number of years. Williams v. Lane, 87 Wis. 152, 58 N. W. 
77; Haley v. Young, 144 Mass. 364. The many fine-spun distinctions drawn 
by the courts relative to this question seem unjustifiable. Computation of 
time is a matter purely of technical construction, and no reason appears why 
a definite principle should not be formulated to apply equally to all cases. 
The rights and liabilities of parties with respect to a matter which so often 
leads to important consequences should be fixed and certain. 

MARRIAGE — VALIDITY — MARRIAGE By Matt.—In a statutory action 
to recover damages for death caused by wrongful act, it was necessary for the 
plaintiff to show that she was the widow of the deceased. The deceased, while 
residing in Minnesota, had sent to the plaintiff, who was living in Missouri, a 
written agreement in duplicate, signed by him, whereby the parties under- 
took to assume from that date henceforth the relation of husband and wife. 
The woman had signed the papers and had sent one back to the man. Held, 
that this constituted a valid marriage. Great Northern Ry. Co. v. Johnson, 
254 Fed. 683 (Circ. Ct. App.). 

For a discussion of this case, see NOTES, page 848. 

MunicrpaAL CORPORATIONS — LICENSES — VALIDITY OF ORDINANCES AL- 
LOWING CONSTRUCTION OF BRIDGE OVER STREET AND VACATING STREET. — 
The city council by ordinance authorized the defendant refining company to 
build a bridge across a public street connecting its syrup house with its can 
factory. Later the council passed another ordinance vacating that portion of 
the street within the limits of the defendant’s property. The company con- 
structed the bridge and fenced off both ends of the street. The plaintiffs 
petition to have the street reopened and the bridge and fences removed. Held, 
that the petition be granted. People ex rel. Burton v. Corn Products Refining 
Co., 121 N. E. 574 (Ill). 

It is settled that a municipality holds its streets in trust for the use of the 
public. Wiehe v. Pein, 281 Ill. 130, 117 N. E. 849; Winter Brothers v. Mays, 
170 Ky. 554, 186 S. W. 127. Without express legislative authority a munici- 
pality may not grant to a private person the right to obstruct that use. Royster 
Guana Co. v. Lumber Co., 168 N. C. 337, 84 S. E. 346; Porche v. Barrow, 134 
La. 1090, 64 So. 918. See 2 Extiort, Roaps AND STREETS, 3 ed., § 836. In 
holding that a city has no power to authorize the construction of a bridge over 
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a public street solely for private use, the court in the principal case follows the 
weight of authority. Tilly v. Mitchell & Lewis Co., 121 Wis. 1, 98 N. W. 969; 
Bybee v. State, 94 Ind. 443. But see Rothschild & Co. v. Chicago, 227 Ill. 205, 
81 N. E. 407. See also 3 Ditton, Municrpat Corporations, 5 ed., § 1176. 
It is submitted, however, that the overhead bridge relieves street traffic pro 
tanto and so is not an obstruction but is-rather a legitimate highway use. 
Leitchfield Mercantile Co. v. Commonwealth, 143 Ky. 163, 136 S. W. 639; Kellogg 
v. Cincinnati Traction Co., 80 Ohio St. 331, 88 N. E. 882. As regards vacation 
of streets, power to authorize the same is customarily vested by the legislature 
in some municipal body. Lowden v. Starr, 171 Iowa, 528, 154 N. W. 331; 
Curtiss v. Charlevoix Golf Ass’n, 178 Mich. 50, 144 N. W. 818. This power, 
while discretionary with public officials, cannot be exercised arbitrarily. See 
People ex rel. Brooklyn Cooperage Co. v. Gokey, 177 App. Div. 61, 163 N. Y. 
Supp. 693; City of Goldfield v. Golden Cycle Mining Co., 60 Colo. 220, 152 Pac. 
896; 3 ABBott, MUNICIPAL CoRPORATIONS, §§ 939, 940. Furthermore, the 
vacation of a street must be primarily for public, not for private benefit. 
Sherwood v. City of Paterson, 88 N. J. L. 456, 94 Atl. 311. _ See Stevens v. City 
of Dublin, 169 S. W. 188 (Tex. Civ. App.); TrzEDEMAN, MunicrpaAL CoRPORA- 
TIONS, § 308. In the principal case there was no evidence of benefit to the 
public through vacation of the street; the sole benefit accrued to the refining 
company. In fact, upon passage of the ordinance, the company fenced off 
the street. It seems, therefore, that the court properly declared this ordinance 
void. 

PRINCIPAL AND SURETY— DEFENSES OF SuRETY — CREpDITOR’S FAILURE 
TO Recorp MortcacE. — The defendant, payee of a note secured by a chattel 
mortgage, indorsed the note and assigned the mortgage to the plaintiff. The 
mortgage was never recorded. Consequently, the maker’s trustee in bank- 
ruptcy took the chattel free of the mortgage lien. The plaintiff sued the de- 
fendant as indorser of the note. Held, that he is discharged. Auto Brokerage 
Co., Inc. v. Morris & Smith Auto Co., Inc., 174 N. Y. Supp. 188 (Sup. Ct.). 
A creditor generally owes the surety no duty of affirmative action against 

the principal. The surety has no defense because the creditor’s mere inactivity 
caused a loss of the latter’s security, as by failing to foreclose a mortgage or 
suffering a judgment lien to expire. Sheldon v. Williams, 11 Neb. 272; Kindt’s 
Appeal, 102 Pa. 441. This is because the surety can himself pay the debt and 
preserve the security. But where the creditor fails to do something which is 
peculiarly in his power to do, as recording a mortgage or other security, the 
surety should be discharged. Bennett v. Taylor, 43 Tex. Civ. App. 30, 93 S. W. 
704; Sullivan v. State, 59 Ark. 47, 26 S. W. 194; Burr v. Boyer, 2 Neb. 26s. 
Contra, Philbrooks v. McEwen, 29 Ind. 347; Westchester Mortgage Co. v. McIn- 
tire, 174 N. Y. App. Div. 525. In the present case, however, it does not appear 
that the defendant indorsed for the maker’s accommodation. If his indorse- 
ment to the plaintiff was an independent transaction, then the indorser could 
have recorded the mortgage while in his hands. He is, then, as blamable as 
the plaintiff, and should not be discharged. 

Wits — ConstRucTION — Girt To A Crass. —A will read, “I give the 
residue of my estate to my late husband’s nephews and nieces, as follows: to 
A, B, C, D, and E, to be equally divided between them, share and share alike.” 
Three of these legatees predeceased the testatrix. Held, that their shares 
should go intestate. In re Deming’s Will, 174 N. Y. Supp. 172. 

In the construction of wills there is a general presumption against intestacy. 
Meiners v. Meiners, 179 Mo. 614, 78 S. W. 795. This is especially true where 
there is a residuary clause, because it shows the testator meant to dispose of 
all his property by will. Welsh v. Gist, 101 Md. 606, 61 Atl. 665. Neverthe- 
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less, it is well settled that a lapsed part of the residuary estate will not go to 
the other residuary legatees, but to the next of kin. Canfield v. Canfield, 62 
N. J. Eq. 578, 50 Atl. 471. If, however, the gift is to a class, on the death of 
one, the survivors take the whole. Dresel v. King, 198 Mass. 546, 85 N. E. 
77. Usually, a gift to a group consisting of persons connected by some com- 
mon tie, as “to all my nephews and nieces,” is prima facie a gift to a class. 
Kingsbury v. Walter, [1901] App. Cas. 187. This presumption is strengthened 
in the principal case by the fact that the beneficiaries are grouped as residuary 
legatees. Smith v. Haynes, 202 Mass. 531, 89 N. E. 158. But where the bene- 
ficiaries are named, though they may constitute a class, it is generally held 
the gift is to the individuals distributively. Dildine v. Dildine, 32 N. J. Eq. 
78; Sharpless’s Estate, 214 Pa. St. 335, 63 Atl. 884. The words “share and 
share alike” also tend to indicate an intention to have an individual distribu- 
tion. Moffet v. Elmendorf, 152 N. Y. 475, 46 N. E. 845. Balancing these 
considerations, and with regard to the rest of the will, the court in the present 
case might well have found as it did. 

BOOK REVIEWS 

Tue Postttion OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL 
Law. By Gerard Carl Henderson, A.B., LL.B. Cambridge University 
Press. 1918. 

Mr. Henderson’s essay will with English lawyers excite at once amazement 
and admiration. Their wonder will be caused by the subject with which the 
book deals. Most Englishmen have somehow become so accustomed to the 
existence of corporate bodies, whether English or foreign, that they no more 
think of any necessity for explaining or defining the nature of a corporation 
than of the need for a lawyer, at any rate, making up his mind what is the 
proper definition of a human being, any more than for settling how far soul 
and body are united together, and whether the soul can exist without a bodily 
form. To the ordinary barrister or solicitor in England these inquiries lie out- 
side his professional interests; some of them are questions which deserve the 
attention of clergymen; others are the study belonging to philosophers or 
metaphysicians. It will come as startling news to our practicing lawyers, to 
our leading solicitors, and, even one suspects, to a good number of our judges, 
to learn that the question, whether a corporation, e.g., the London and 
Northwestern Railway Company, is the creation of a legal fiction, or is as 
much an actual being as any living man or woman, occupies the attention 
not only of German jurists but also of the lawyers and the courts of the 
United States. No Englishman is surprised that any German should muddle 
his head over a futile controversy, for we all know that the Germans of today, 
and above all German professors, always think wrongly, and act wrongly. 
But English lawyers and judges are many of them astounded that the citizens 
of the United States, where, as we are inclined to believe, uprightness and 
good sense are as much developed as in England, should trouble themselves 
with futile controversies of what is popularly called a scholastic character. 
Difficult as it may be for leading English barristers fully occupied in the 
lucrative practice of that lucid misrepresentation which wins the verdicts of 
juries, and occasionally perverts the judgments of courts, to believe that spec- 
ulations about the nature of corporate existence occupy in the United States, 
and have occupied for many years, the thoughts of successful lawyers and of 
some very distinguished judges, it is quite certain that questions as to the 
nature of corporate personality are constantly discussed, not only by the Law 
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Professors, but also by the leading lawyers of the United States. If any man 
doubts the truth of this assertion he should at once read Mr. Henderson’s 
essay, and at the same time peruse Mr. Machen’s article on “Corporate Per- 
sonality,” 24 Harv. L. Rev. 253 and 347. But if many Englishmen are 
amazed at the vehemence with which a sort of legal controversy to which we 
in England are little used is carried on by American lawyers and countenanced 
by learned judges in American courts, every English reader will join in my 
admiration for the clearness and the learning with which a strange though 
really important question is explained and discussed by Mr. Henderson. Per- 
sonally I am not inclined at the present moment to follow out German thought, 
or misthought, to the startling conclusion that a corporate body has all or 
nearly all the characteristics of a human being. Whilst I am not prepared 
without further consideration to treat the important legal fact as grounded 
on nothing but a legal fiction, my inclination is to go a good way in the direc- 
tion of the line of thought followed out by Mr. Henderson, though at present 
I do not wish to do more than to dwell upon two or three ideas which his work 
has brought prominently before my mind. I purposely adopt in the rest of 
this article the form of questions. It best expresses the fact that I wish to 
write far more as an inquirer than as a controversialist. 

First question: Why is it that, till recently at least, English judges and 
lawyers, as also English writers of law books, have paid but slight attention 
to questions bearing on the nature of corporate existence? I have not been 
able to study the matter in hand with anything like profundity, but, as is 
always my habit, when treating of a subject bearing on the conflict of laws, I 
turned to the one book bearing on that topic in which I place unlimited con- 
fidence, namely, the “Private International Law” of my dear friend, the late 
Mr. Westlake. He is one of those rare writers whose power of expression, 
though it greatly increased with every successive edition of his celebrated 
work, fell far short of his learning, of his thoughtfulness, and of his sound 
judgment. It is sometimes difficult at a first reading to follow his line of 
reasoning, but when a student has got completely to understand Westlake’s 
thought, he will, to trust my own experience, find he has arrived at a true con- 
clusion as to a possibly very difficult question. Now if any one will look at 
Chapter XVI of Westlake’s book, which treats of Corporations and Public 
Institutions, he will find that a very few pages comprehend almost all that our 
author has to say as to the nature of such bodies. It is hardly an exaggeration 
to say that the subject is exhausted in three or four pages. It is true that 
events which have occurred since Westlake’s death, and especially the terrible 
war, which I trust may have ended in a real peace before this notice reaches 
the editor of the HarvARD Law Review, but which now is only suspended, 
have forced our courts to consider, almost against their will, what is the true 
nature of a corporation (see Daimler Co. v. Continental Tyre, &c. Co., [1916] 
A. C. II, 307, and contrast the same case before the court below, [1915] 
1K. B. 893). But the very terms of the judgment of the House of Lords in the 
case referred to show that their lordships were dealing with a comparatively 
new topic. Take then for a moment the question I have raised, how it has 
happened that English courts have rarely embarked on trying to solve a 
puzzle which has long perplexed American jurists. I am inclined to suggest 
two answers: 

The recognition of foreign corporations and the tendency to consider them 
as persons who, when belonging to a friendly country, ought to have pretty 
much the same rights as other inhabitants of foreign and friendly states, was 
favorable to trade, and English courts, like Englishmen, have in a good sense 
been traders, and looked with favor upon any arrangement which increased 
the commerce of England. It was the easier for English judges, again, to rec- 
ognize corporations created under a law different from that of England, be- 
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cause after the union with Scotland the necessity for such recognition became 
patent, and the same thing applied to a considerable extent to corporations 
created by colonial legislatures. Then, too, as Professor Maitland has more 

- than once suggested, the tremendous and on the whole most salutary exten- 
sion of trusteeship under the law of England made it often unnecessary to 
consider with care the position and the character of corporate bodies. 

Second question: Is it necessary to treat a corporation either as a mere 
fiction or as being a person in the same sense as is a human being? 
On this point the suggestions of Mr. Henderson are most important. It is 

impossible for me to say that I completely agree with the language he has 
used. I doubt whether in discussing the sort of legal problems with which 
his book deals any two persons would ever use precisely the same terms. In 
truth, the language which a writer on law is compelled to use consists to a 
great extent of words, such as a right, a person, an interest, a corporation, 
and the like, which have a popular, and, therefore, a vaguer sense. No man 
can make himself intelligible if he departs utterly from this sense, or makes 
to himself a series of carefully defined terms which he treats as the real mean- 
ing of the words he uses. If this be carried out beyond very narrow limits, 
he will find that he has created a language of his own far inferior to the current 
language of every-day life in its impressiveness and needing, if it is to be 
understood, systematic translation. 

Third question: Is it not of primary importance to remember in dealing, 
e.g., with a foreign corporation, that though corporate rights do distinctly 
differ from the ordinary rights of the group of individuals who make up the 
corporation, yet the persons whose interests are affected are such group of 
individuals? 

That this inquiry must be answered affirmatively I am, as at present ad- 
vised, inclined to agree with Mr. Henderson, who clearly emphasizes the 
difference between the corporate body and the group whose interests are af- 
fected. But my own inclination is to go a little further than he does, or per- 
haps rather to enter upon a path which he has not fully pursued. My belief 
increases every day that there are “natural corporations,” if the expression 
may be allowed, that is, groups of persons who act together for different ob- 
jects, some good and some bad, and on account of their acting together have 
many feelings, and do many actions which they would not entertain, and 
which they would not perform were it not for this habit of common action and 
common sentiment. This is what may be termed “corporate consciousness,” 
and in my judgment the gravest mistake made both by English courts and by 
the British Parliament has been always, where possible, to incorporate such 
natural corporations when their aims are not injurious to the state, and, on 
the other hand, to treat such natural corporations as illegal where their aims 
are palpably injurious to the state. But I cannot at the moment express this 
idea with the accuracy and the reservations which it requires. I trust that at 
some future day I may be allowed to work it out with more fullness in the 
Harvarp Law Review. Meanwhile I hope that your readers will study, 
and I may be able to re-study, Mr. Henderson’s masterly essay. 

‘ A. V. Dicey. 

JupiciaL TENURE IN THE UNITED States. With especial reference to the 
tenure of federal judges. By William S. Carpenter. New Haven: Yale 
University Press. 1918. pp. ix, 234. 

In the classifications which academic organization has imposed upon us, 
judicial tenure no doubt belongs in the domain of politics. But personnel, 
mode of choice, and tenure of judges are not the least item in any effective 
program for the improvement of judicial administration of justice in this 
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country. Hence one could wish, if we cannot hope for help from one who is 
a student both of law and of politics, that some lawyer would take up the 
subject in thoroughgoing fashion. Until he does, Dr. Carpenter’s little book 
will be useful. 

Although our political theory puts the legislative, the executive, and the 
judiciary as coequal in authority, with nothing before and nothing after, at 
first the hegemony was distinctly in the legislative, whence it passed in time 
to the judiciary, and has now in turn passed to the executive. In the earlier 
part of our political history, legislatures were fully persuaded that the other 
departments, if accountable ultimately to the people, were directly and im- 
mediately accountable to them. In part this may have been due to the ex- 
ample of the British Parliament. In part it may have been due to the term 
“representative,” which made the legislator seem and feel peculiarly the 
agent of the people. But this legislative supremacy derived its strength from 
the proved primacy of the legislative in colonial America, before the days of 
judicial justice and modern courts, and when the executive represented a 
government across the water. Accordingly in the first half of the last century 
legislatures believed themselves competent to call the judges to account di- 
rectly for their decisions and to interfere as of right with the disposition of 
particular controversies. Indeed the first half of the century had gone by 
before legislative appellate jurisdiction was wholly done away with. Perhaps 
the last echoes of the claim that the other departments were directly and 
immediately responsible to the legislative are to be found in the debates over 
the impeachment of Andrew Johnson. 

Next, for a season, and notably from the Civil War down to the first decade 
of the present century, the courts achieved a definite leadership, claiming to 
interpret and apply a higher body of law, merely declared in the Constitution, 
to which legislative and executive were subject and by which their acts must 
be measured. The legislative no longer made extravagant claims and the claim 
of the executive to be the peculiar mouthpiece of public opinion and to enforce 
the popular will upon legislators and courts was yet to come. For nearly half 
a century the judicial hegemony was scarcely disputed. Many things have 
combined to work a change. The pressure on judicial administration from 
the rise of new interests clamoring for recognition; the pressure of social legis- 
lation, not only causing jealousy of the common-law doctrine of supremacy of 
law, but often straining the elastic possibilities of the bill of rights; the pressure 
of demands for freer application of law involved in the multiplication of public 
utilities, — all these would have made it hard for the American judiciary to 
maintain its hegemony in any case. Only strong courts, such as those which 
built it up could have preserved it. Not the least factor was the inability of 
our state courts to do the work before them and the growth of executive 
boards and commissions with continually increasing measure of jurisdiction as 
a consequence. And this inability to deal adequately with a series of new 
problems, in striking contrast with the creative work of the classical period of 
American law, coincides with a gradual but definite decline in the caliber of 
= — courts, as a whole, which followed the general shift to an elective 
ench. sensi 2 
It is at this point that Dr. Carpenter’s work is least satisfactory to the 

lawyer. He dismisses a suggestion that the decline in judicial constructive 
power, which has made it seem sometimes that our common-law tradition was 
stricken with sterility, is connected with the popular election of judges by say- 
ing that “it would be very interesting if proof could be shown in support of 
this contention” (pages 210-11). The proof is at hand in the law reports for 
those who realize that there is more to be done in supreme courts than to de- 
cide constitutional questions, and more to be done in courts of first instance 
than to prosecute felons. It must be remembered that American law all but 
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made a complete new start at the beginning of the nineteenth century. Amer- 
ican judges then did their share in working out conceptions that are now re- 
ceived among English-speaking peoples. They helped to incorporate the law 
merchant in the common law. Kent and Story helped to develop and syste- 
matize equity while Eldon was still chancellor. In 1850, while the English cases 
were still going on the forms of action, Chief Justice Shaw worked out the mod- 
ern doctrine as to negligence in advance of the common-law world and in 
enduring fashion. The achievements of the classical period of American law, 
the period of the great appointive state courts prior to the Civil War, will stand 
with those of any period of growth and adjustment in legal history. The courts 
of to-day, with abundant experience at hand in the reports, with an appa- 
ratus of organized legal knowledge easily accessible, are externally much better 
equipped to meet problems that are relatively no more difficult. If they do 
not meet them adequately, may we not with good reason inquire as to the men 
behind the machinery? This is no place to argue the point. It is enough to 
say that if no one but a lawyer is competent to treat it, no one but a lawyer 
is competent to complacently wave it aside. And as to the voucher of Borgnis 
v. Falk, 147 Wis. 377, one might suggest a comparison with State v. Kreutzberg, 
114 Wis. 530, 537, and Numemacher v. State, 129 Wis. 190, 198-203, and a query 
whether the moral of these decisions may not be Mr. Dooley’s proposition that 
“The Supreme Coort follows th’ iliction rethurns.” Some recent opinions 
in North Dakota and the marked increase in opinions written for the news- 

_ paper rather than for the law report since the advent of the direct primary, 
might also be studied profitably in this connection. 

It is not fair to Dr. Carpenter, who has done his work well from the political 
side, to hold him too rigidly for an incidental incursion into strictly legal his- 
tory. And yet this inability of the student of politics apart from law to appre- 
ciate the most significant of his materials deserves to be emphasized quite as 
much as the inability of the lawyer simpliciter to use valuable materials for 
his purpose, of which we have heard so much. 

i .. RoscoE Pounp. 

STATE OF CONNECTICUT: FouRTH REPORT OF THE BOARD OF COMPENSATION 
COMMISSIONERS FOR THE YEARS 1917 AND 1918. Hartford. 1918. pp. 34. 

The recognition of industrial accidents as a legitimate part of the expense 
of industry brings many things in its train: a new relation between employer 
and employed, care for the safety of the workman; and as that proves to be 
rather profitable, care of his general health as well, and of his social welfare. 
This report shows part of the process. In a state having more than half a million 
workmen, with over twenty thousand accidents coming under the act (nearly 
95 per cent of which were amicably settled), voluntary aid was given by the 
employers in about three-quarters of a million accidents. Nearly two million 
dollars were paid out in compensations; but three-fourths as much was paid in 
medical or surgical aid, in cases where no compensation was due. One-half of 
all the employers reporting on the subject had an emergency hospital at the 
place of employment; almost every large plant furnished first aid; about seventy 
nurses were reported as in constant attendance. These facilities would hardly 
have been furnished in such large measure unless they paid; they minimized 
accidents, prevented infection, and kept the employees at work. 

This report does not show the great extent of other similar agencies. What 
is broadly called ‘welfare work,” preventive work, not curative, is widely 
employed in the industries today; and it pays. The weakest part of the work- 
men’s compensation acts is the employment of the unfortunate word “accident,” 
or whatever phrase takes its place. If an industrial accident is part of the cost 
of industry, so surely is an industrial disease. The Connecticut Commissioners 
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make use of their interesting power to recommend legislation by proposing 
an amendment on this point. Their draft provides for compensation “though 
the injury cannot be traced to a definite occurrence which can be located in 
time and place; nor shall it be a defense that it is, either in whole or in part, a 
disease.” This amendment seems to be an excellent piece of drafting. 

The Report as a whole may be commended as a sensible business-like presen- 
tation of the work of a great industrial instrumentality. LEB 

Water: Frencu Law AnD Common Law. A Reprint from Volume VI of the 
CatirorniA Law Review. By Samuel C. Wiel of the San Francisco 
Bar. 

In this little book Mr. Wiel makes another real contribution to the law of 
waters. His ‘Water Rights in the Western States,” now in its third edition, 
and which deals with the riparian and with the appropriation systems of water 
law is one of the masterpieces of American legal literature. 

In the present book of fifty-two pages, the subject of this review, Mr. Wiel 
discusses the origin of the riparian doctrine as that doctrine exists in the com- 
mon law of America and of England, and also makes a comparison between 
the riparian doctrine of the common law and the riparian doctrine of the French 
Civil Code. ' 

The essence of the riparian doctrine is the principle that the riparian pro- 
prietors along a stream have an equal right to make reasonable use of the waters 
of the stream. Mr. Wiel’s conclusion as to the origin of the riparian doctrine 
will prove rather startling to American and English lawyers and jurists. With 
evidence apparently convincing, he shows that the doctrine referred to, as 
known to American common law, came not, as is usually supposed, from England, 
but from the French Civil Code, having been introduced into American law 
by Story and by Kent, and that instead of England having passed the doctrine 
to America it was passed by America to England. The doctrine, according to 
Mr. Wiel, was not known to the Roman law, and was not formulated with 
definiteness in the French civil law until the appearance of the French or 
Napoleonic Code. A principle which is to be found in the Roman law, and in 
the French civil law, and in the law of the riparian system of England, and in 
that of the riparian and appropriation systems of America, is the one to the 
effect that a water right in respect to a running stream is not a right in the 
corpus of the water itself while in the stream, but simply a right to make use 
of the water of the stream. This principle, however, is not to be confused with 
the riparian doctrine, for it is common to the riparian and to the appropriation 
systems, the underlying fundamental principles of which are, respectively, 
equality for the one and discrimination in favor of the first user for the other. 

After having traced the riparian doctrine from the English common law back 
into the American common law, and then on back into the law of the French 
Civil Code, Mr. Wiel compares various features of the riparian doctrine or 
system obtaining in America with features existing in the French civil law 
under the code, with the result that he finds them substantially the same. 
Thus, they are found to be alike in the following, among other, particulars: 
use of the water is confined to lands that are riparians; use does not create the 
water right and nonuse does not extinguish it, for the right exists by virtue 
of the riparian nature of the land; the right of one riparian proprietor against 
another is that of equality, not equality in the amount of water used, but in 
the right to make a reasonable use; excessive use — in other words, the use 
of an amount of water over and above the amount which equality of right 
makes reasonable — is unlawful; a riparian, as against himself, may part with 
his water right to a nonriparian, but not as against other riparians; riparians 
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lands are those which touch or border upon a stream, and the rear portions of 
such tracts, if sold, cease to be riparian, although becoming again riparian if 
repurchased; and the riparian right may be lost by prescription. 

Mr. Wiel regards his book as exploratory, and wishes for the general subject 
matter a still further investigation. It is to be hoped that the scholarly author 
himself will do the further work and then “consolidate the gains.” Meanwhile, 
the present little book should be on the shelf of every real student of the law 

ot wateen, L. Warp BANNISTER. 

PERSONAL IDENTIFICATION: METHODS FOR THE IDENTIFICATION OF INDIVI- 
DUALS, Livinc oR Deap. By Harris Hawthorne Wilder, Ph.D., Professor 
of Zoélogy in Smith College, and Bert Wentworth, former Police Com- 
missioner of Dover, New Hampshire. Boston: Richard C. Badger. 19109. 
PP. 374- 

This is a book of absorbing interest, though a purely scientific work, the re- 
sult of collaboration between scientific research and practical experience. It 
discusses all methods of personal identification, from Bertillon measurements 
to the reconstruction of a face upon a skull; identification by birthmarks and 
scars, by handwriting, voice, habits, by bones and teeth. The principal original 
work of the authors is their careful detailed study of identification by “friction 
skin,” 7. e., by finger prints and by prints of the palm of the hand or the sole 
of,the foot. The anatomical origin of this “friction skin” is found to be the 
cushions of flesh and folds of skin on the feet of climbing animals such as the 
rodents and the apes. The practical development and comparison of actual 
prints, such as might be left by a criminal, is described, and a method of classify- 
ing prints for reference is developed. The scientific value of the work is ap- 
parent. 

The lawyer, who may at any time find it necessary to establish personal 
identity, should find this book invaluable; and any student of law may profit- 
ably use it to become familiar betimes with methods of ee seh 


